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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

NETSPHERE, INC., et al., §  
 §  
v. § Case No. 3:09-CV-00988-F 
  §  
JEFFREY BARON, et al. § 

 
RESPONSE TO MOTION TO VACATE OR STAY  

APPOINTMENT OF RECEIVER 

TO THE HONORABLE ROYAL FURGESON, SENIOR U.S. DISTRICT COURT JUDGE: 
 
 COMES NOW Daniel J. Sherman (the "Trustee"), the duly-appointed Chapter 11 trustee 

of Ondova Limited Company ("Ondova"), and responds to the Emergency Motion to Vacate 

Order Appointing Receiver and, in the alternative, Motion for Stay Pending Appeal, and Brief in 

Support (Dkt. 137) ("Motion to Vacate") filed by Jeffrey Baron ("Baron"), respectfully stating: 

Summary 

1. The law supports the order appointing receiver.  First, it is well-established that 

federal courts have inherent equitable power to protect the judicial system from vexatious 

litigants.   District courts have discretion to impose appropriate sanctions in order to punish 

abuse of the judicial process and prevent future misconduct, including taking steps to limit 

access to the federal courts.  The Supreme Court has made it clear that the power underlying 

those decisions is such that a district court should enter a sanction that will effectively address 

the situation.  Second, with regard to the use of a receiver, Article III of the Constitution grants 

this Court all powers "at law and in equity," which includes the broad authority of the chancery 

courts, meaning the very power of the chancellor to the English crown.  These courts created the 

position of receiver in order to go out from the court and carry out its orders when the court was 

concerned that otherwise the order would be ignored.  Still today, federal courts appoint 
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receivers when it becomes necessary restrain a person bent upon an illegal course of action.  For 

example, federal courts routinely use receivers to halt ongoing violations of federal law, such as 

securities fraud, when the record shows a reasonable likelihood that the wrongful conduct law 

will continue.  The need for flexibility and hands-on management is another basis for the 

appointment of a receiver, and indeed federal courts place receivers in charge of carrying out 

their directives when judgment and management are necessary in order to do what must be done, 

and a court would otherwise be left to manage a situation by motion practice. 

2. The appointment of a receiver was the only reasonable sanction.  By latest count, 

Baron changed lawyers 17 times, just in this Court and the Bankruptcy Court alone, and he also 

ignored the Preliminary Injunction in this Court, violated discovery rules, violated Bankruptcy 

Code requirements, and so obstructed the efforts to employ a mediator that the claims that he has 

created cannot be resolved without court action.  He violated the Preliminary Injunction even 

though it carried substantial monetary penalties.  The task here is to halt the ongoing abuse of the 

judicial process, sort out the damage, prevent assets from being transferred further into Baron's 

complex asset protection structure, and advise both this Court and the Bankruptcy Court as to the 

proper application of those assets to the claims.  Given Baron's demonstrated impunity to lesser 

sanction, and the nature of the task, a receiver is a natural choice.  It is also the only solution 

presented by any of the parties.  While Baron raises a number of legal challenges to the 

appointment, which are addressed below, he identifies no lesser sanction that would be effective 

to address the situation that he has created.  The reasonableness of the appointment is also 

attested by a bankruptcy judge and bankruptcy trustee who are intimately familiar with Baron, by 

a special master who has attempted to mediate the claims at issue, and by the Court's own first-

hand experience with Baron.   
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3. More than enough evidence of the subject conduct existed in the public record 

when the Court originally acted.  Even so, the Trustee has compiled in an appendix a set of 

transcripts and court filings, and recounted the litigation history, including the many appearances 

and withdrawals of counsel.  To the extent that the Court wishes to hear a response to Baron's 

declaration with regard to post-appointment developments, the Trustee is prepared to offer 

evidence at the scheduled hearing. 

4. The Trustee has accordingly prepared draft findings and conclusions for the 

Court's consideration, and prays that the Court adopt the same and uphold the order.   

Facts 

5. As noted above, Baron has changed counsel at least 17 times just in this Court and 

the Bankruptcy Court, ignored this Court's orders and the rules of procedure here and in the 

bankruptcy proceedings, and consistently acted to delay and obstruct these proceedings however 

he could.  The conduct has caused significant collateral damage to the other involved parties and 

the courts.  It has become a litigation tactic.  It is an abuse of the liberty otherwise afforded to 

civil litigants.   

6. When this Court became involved in the interrelated string of proceedings on May 

28, 2009, there were already six lawsuits pending in three jurisdictions concerning the original 

controversy, and Baron was then in the midst of attempting to escape a settlement that had not 

lived long enough to be documented beyond an MOU format.     

7. This Court issued a number of early orders in an effort to compel compliance by 

Mr. Baron of that settlement.  Baron demonstrated to the Court a lack of cooperation with those 

orders.  Consistently, his conduct as a witness set new standards for an inability or unwillingness 

to respond to the question posed. 
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8. One of the more vexing of Baron's obstructive tactics has been his serial hiring 

and firing of counsel, which he uses to create delay and to drive up the cost for any party that 

seeks to obtain judicial relief.  By the time that this action was transferred up from the Dallas 

County state court, Baron had already gone through at least five sets of lawyers there.     

9. In this Court, Baron quickly changed counsel several more times, and ultimately 

nine times altogether. 

10. Then, in an effort to evade a contempt sanction ordered by this Court on July 8, 

2009, Baron created a further delay placing Ondova into a Chapter 11 Bankruptcy Case on July 

27, 2009 (“Bankruptcy Case”) [Case No. 09-34784-56J-11].   

11. Not long after, on September 17, 2009, Baron’s misconduct caused the 

Bankruptcy Court to appoint Mr. Sherman as Chapter 11 Trustee.   

12. As the Trustee worked to once again resolve the complex multi-jurisdiction 

litigation that Baron had reignited, Baron continued the pattern of changing personal counsel in 

the bankruptcy proceedings.  In those proceedings, Baron ultimately changed counsel eight more 

times, bringing the total to twenty-two if one includes the state court proceedings.  Even once the 

Trustee finally once again attained terms of settlement acceptable across the board, Baron 

continued to obstruct the consummation of the settlement and the process of winding down the 

Ondova bankruptcy estate.  One problem that seemed unresolvable was the fact that as Baron ran 

through counsel and continued to refuse to pay for services rendered, those counsel began to seek 

compensation from the bankruptcy estate, thus creating a renewable source of claims.  The 

bankruptcy court attempted to resolve the situation by ordering an effort to mediate all of the 

legal fee claims against Baron.  But, Baron could not or would not stick to the same counsel in 

order even to complete the mediations, and soon the Bankruptcy Court had three motions 
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pending on the legal claims and the mediation process that had been ordered was not being 

implemented.     

13. On October 13, 2010, an exasperated Bankruptcy Judge sua sponte issued an 

order entitled Report and Recommendation to District Court Recommending that a Receiver be 

Appointed over Mr. Baron (attached as Exhibit B to Emergency Motion).1  She pointed out that 

Baron had reached the point of violating criminal law by retaining lawyers with no intention of 

payment, and had clearly exceeded a tolerable level of abuse of the process through the various 

delay tactics including his personal favorite of repeatedly changing counsel. 

14. As the Court is familiar with most of these facts, the Trustee will proceed to 

discuss the applicable law.  A more complete history of the facts and background continues, 

however, in the Appendix to this Response (Exhibit C). 

Argument and Authorities 

I. THE APPOINTMENT SHOULD STAND. 

15. The Court's order remains well-founded and necessary, and is not likely to be 

overturned on appeal.  The Court has broad inherent authority to address vexatious litigants, and 

the appointment of a receiver to address such misconduct is within the Court's equitable powers 

and an appropriate remedy here. 

16. With regard to Baron's assertions, the authorities he presents do not stand for the 

proposition that receivers may only handle insolvencies, nor do they hold that his Fifth 

Amendment due process rights trump those of the rest of the participants in the judicial system, 

                                                 
1 The Trustee accordingly filed his Emergency Motion of Trustee for Appointment of a Receiver Over Jeffrey Baron 
(“Emergency Motion”) on November 24, 2010, in this Court (Dkt. 123).   This Court approved the Emergency Motion and 
appointed Peter Vogel as receiver for Baron on that same day (Dkt. 130).  An additional copy of the Emergency Motion is 
attached hereto as Exhibit A.  Judge Jernigan's order was attached thereto, and is included in Exhibit A hereto.  An additional 
copy of the order appointing Mr. Vogel as receiver is attached hereto as Exhibit B.    
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nor do they hold that the Fourth Amendment prevents the Court from acting ex parte to appoint a 

receiver, something that is commonly done. 

The Court Has Broad Discretion to Address Vexatious Litigants 

17. The equitable power of the Court to enjoin a vexatious litigant is an ancient one 

that is inherent to an Article III court.  In re Hartford Textile Corp., 681 F.2d 895, 897 (2d Cir. 

1982); In re Martin-Trigona, 763 F.2d 140, 141 (2d Cir. 1985) ("Federal courts have both the 

inherent power and the constitutional obligation to protect their jurisdiction from conduct which 

impairs their ability to carry out Article III functions.").  The power has also been affirmed by 

Congress in the All Writs Statute, which provides that "The Supreme Court and all courts 

established by Act of Congress may issue all writs necessary in aid of their respective 

jurisdictions and agreeable to the usages and principles of law."  28 U.S.C. § 1651(a); In re 

Hartford Textile, 681 F.2d at 897; Harrelson v. U.S., 613 F.2d 114, 116 (5th Cir. 1980). 

18. The use of this power is entrusted to the district court's sound discretion.  

Harrelson v. U.S., 613 F.2d at 116 (applying abuse of discretion standard of review). 

19. The power is commonly applied to enjoin litigants who abuse the court system by 

harassing their opponents.  See, e.g., Harrelson v. U.S., 613 F.2d at (5th Cir. 1980) (affirming 

injunction against filing further suits); In re Hartford Textile Corp., 681 F.2d 895, 897 (2d Cir. 

1982) (affirming injunction that permanently enjoined both the vexatious litigant and her 

attorney from: (1) "proceeding further in any manner whatsoever" with the prosecution of the 

current matter (with some exceptions); (2) "relitigating or attempting to relitigate in any court of 

the United States, any of the claims, causes of action, or legal issues, that have been litigated 

already" in the current matter; and (3) "filing  any further papers" in the current matter without 

further order of the Court); In re Martin-Trigona, 763 F.2d 140 (2d Cir. 1985) (affirming an 
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injunction which included, among other provisions, an order permanently enjoining the 

vexatious litigant "from initiating lawsuits or other matters in any federal, state, or local forum 

against persons or entities that have encountered him or had any connection with litigation"). 

20. A record that demonstrates a pattern of harassment is enough to send the Court 

into action.  In prior proceedings of the Martin-Trigona case, the court made clear that where a 

history of litigation entailing "vexation, harassment and needless expense" was presented, the 

district court "had the power and the obligation to protect the public and the efficient 

administration of justice from Martin-Trigona's litigious propensities."  In re Martin-Trigona, 

737 F.2d 1254, 1262 (2d Cir. 1984).   

21. The touchstone for the strength of the sanction is whether lesser sanctions would 

be effective.  Again, in Martin-Trigona, the court explained that the sanction of injunctive relief 

was "fully appropriate, since other sanctions would not be effective."  Id. 

22. The Supreme Court has similarly stated that district courts have strong inherent 

powers and discretion to impose whatever sanctions are appropriate to address the abuse of the 

judicial process.  In Chambers v. Nasco, Inc., 501 U.S. 32 (1991), the Supreme Court addressed 

a bad faith appeal, and in so doing explained that the inherent power of the district court to 

address the conduct of a party who has litigated "in bad faith, vexatiously, wantonly, or for 

oppressive reasons" includes the right to dismiss the action outright and so therefore also 

includes lesser sanctions, such as awarding attorneys' fees.  Id. at 44-46.  Although cautioning 

that "because of their very potency, inherent powers must be exercised with restraint and 

discretion," a "primary aspect of that discretion is the ability to fashion an appropriate sanction 

for conduct which abuses the judicial process."  Id. at 44-45. 
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23. Given the pattern of harassment and abuse that is plainly shown of record herein, 

it is clear that this Court possesses broad equitable authority to address the conduct of Baron as 

necessary.  The question then becomes whether the equitable tool of the appointment of a 

receiver is the appropriate sanction in this case. 

The Court Has Equitable Power to Appoint a Receiver to Address Baron’s 
Misconduct 

24. Baron does not identify any lesser sanction that he believes would be more 

appropriate to address the situation, nor has one been identified by Judge Jernigan, the Trustee, 

the Special Master (now Receiver), or this Court.  Baron instead merely attacks whether the 

court's equitable power includes appointing a receiver for the purpose of restraining and 

repairing the particular abuse of the judicial process that is presented here.  He suggests that 

receivers may only be used to handle insolvencies.  There is considerable precedent to the 

contrary, which he entirely overlooks. 

25. A "receiver is permissible and appropriate where necessary to protect the public 

interest and where it is obvious . . . that those who have inflicted serious detriment in the past 

must be ousted."  Securities and Exchange Commission v. R. J. Allen & Associates, Inc., 386 F. 

Supp. 866, 878 (S.D. Fla. 1974) (quoting Securities and Exchange Commission v. Bowler, 427 

F.2d 190, 198 (4th Cir. 1970)). 

26. Accordingly, receivers are routinely appointed in securities enforcement actions 

in order to halt an ongoing securities fraud.  SEC v. R.J. Allen, 386 F. Supp. At 878 (citing a 

string of cases from various circuits). 

27. In fact, in an early securities enforcement receivership case, the Second Circuit 

specifically approved the use of a receiver on the basis that "the primary purpose of the 

appointment was to promptly install a responsible officer of the court who could bring the 
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companies into compliance with the law, ascertain the true state of affairs . . . and report thereon 

to the court and the public shareholders and preserve the corporate assets."  SEC v. S&P National 

Corp., 360 F.2d 741, 750-51 (2nd Cir. 1966).  As the court explained, the bankruptcy system was 

otherwise available to handle the general insolvency matters historically handled by receivers, 

and so it was the need to bring about compliance with the securities laws that called for the 

appointment of a receiver.  Id. 

28. This use of receivers is true to the original purpose of receivers, which was to 

address a party who was not likely to follow a court order.  As Clark explains in the leading work 

on receivership law, the practice of appointing receivers that American courts received as a part 

of their chancery jurisdiction dates to Elizabethan times and arose on the basis that "the court at 

times was doubtful whether or not the party in possession of property, or collecting the rents of 

profits of the same, could or would properly obey the injunction . . . ."  CLARK ON 

RECEIVERS, Vol. 1, § 4, at 4 (2d ed. 1959) (see also generally sections 4-6 on the origin of 

receivers). 

29. In addition, when the implementation of a court's intended purpose requires 

someone to take charge of a complex matter, a federal court is not required to micromanage the 

situation with a series of specific orders, but may instead place a receiver in charge.  In Dixon v. 

Barry, the court held that appointment of a receiver was necessary to insure a commission's 

implementation of court orders related to creation of a mental health system.  Dixon v. Barry, 

967 F. Supp. 535 (D. D.C. 1997).  In that case, the court made clear that "a federal court has 

power to take broad remedial action to effectuate compliance with its orders.  This equitable 

power includes the power to appoint a receiver."  Id. at 550.  The court further noted that "the 

most significant factor in the propriety of appointing a receiver is whether any other remedy is 
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likely to be successful."  See also Shaw v. Allen, 771 F. Supp. 760 (S.D. W. Va. 1990) ("Where 

more traditional remedies, such as contempt proceedings or injunctions, are inadequate under the 

circumstances a court acting within its equitable powers is justified, particularly in aid of an 

outstanding injunction, in implementing less common remedies, such as a receivership, so as to 

achieve compliance with a constitutional mandate."). 

30. Finally, whether the circumstances call for the appointment of a receiver is within 

the sound discretion of the court.  Securities and Exchange Commission v. R. J. Allen & 

Associates, Inc., 386 F. Supp. 866 (S.D. Fla. 1974).   

31. As noted above, the task here is to halt the ongoing abuse of the judicial process, 

sort out the damage, prevent assets from being transferred further into Baron's complex asset 

protection structure, and advise both this Court and the Bankruptcy Court as to the proper 

application of those assets to the claims.  A receiver fits the bill.  

32. Plainly, Baron is incorrect that receivers may only be used to handle insolvencies.  

The cases that he cites do not so hold, but rather simply provide for the ability to use a receiver 

to handle an insolvency or creditor-debtor dispute, and the standards applicable in that particular 

circumstance. 

The Fifth Amendment Is Not a Safe Harbor from which to Abuse Due Process  

33. Baron's argues, based upon Potashnick, that no limits can be placed upon his due 

process right to counsel.  But, the Potashnick case did not address the question of whether the 

Court may balance the rights of other litigants against such a right, nor did it concern a vexatious 

litigant.  Cf. Potashnick v. Port City Const. Co., 609 F.2d 1101, 1117-19 (5th Cir. 1980) (holding 

that concerns about witness coaching do warrant a complete bar against conferring with counsel 

on any subject).  In addition, it is obvious that the right to legal advice is subject to limitation, 

USCA5 2443



              
RESPONSE TO MOTION TO VACATE OR STAY APPOINTMENT OF RECEIVER – Page 11 

since, for example, a court may plainly supervise the appearance and withdrawal of counsel 

notwithstanding the desires of an individual litigant.  In re Wynn, 889 F.2d 644, 646 (5th Cir. 

1989) (explaining that the trial court may allow counsel to withdraw over a client's objection 

because the right to counsel is merely a general right to a "fair opportunity to secure counsel of 

his choice").  Also, there is precedent following the Potashnik where a court imposed a lesser 

limit upon access to counsel in order to balance the due process concern of preventing witness 

coaching.  Reynolds v. Alabama Dept. of Transp., 4 F. Supp. 2d 1055, 1064-1065 (M.D. Ala. 

1998) (interpreting Potashnick as not precluding an order to counsel and a witness not to discuss 

the testimony during breaks in order to prevent witness coaching).   

34. Most significantly, however, given the broad statements and holdings of the 

courts with regard to this Court's authority to curb an abuse of the right to due process, there is 

no doubt that the Court may properly balance competing constitutional rights, such as the due 

process rights of the other participants in the process and the right and duty of this Court to 

protect the judicial process from abuse, such that a party who abuses his rights may lose them.  

In this case the Court has not denied Baron his right to counsel; it has merely tried to limit the 

frequency with which he changes counsel as a litigation tactic. 

The Fourth Amendment Does Not Bar the Appointment of a Receiver 

35. With regard to Baron's Fourth Amendment complaint, the Fifth Circuit has held 

that the Fourth Amendment does not bar the appointment of a receiver to take property and to 

obtain private information, even where a receiver turned over seized materials to federal law 

enforcement officials.  U.S. v. Setser, 568 F.3d 482, 487-90 (5th Cir. 2009).  Obtaining a receiver 

on an ex parte basis is common where there are other reasons for expedited treatment, such as the 
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imminent transfer of certain valuable assets to an offshore entity, which in this case the Receiver 

had to immediately address upon his appointment. 

II. THE HARM TO OTHERS AND THE PUBLIC INTEREST SUPPORT THE 
ORDER. 

36. Baron completely refuses to recognize the competing rights of other participants 

in the judicial system.  Their rights to due process are no less constitutional in character than his 

own.  The damage that he has caused will naturally result in claims that can and should be 

properly satisfied from his property.  The harmed individuals, the courts, and the public have a 

strong interest in stopping his abuse of the judicial process.     

37. The record shows severe damage to these parties and the public interest.  A 

detailed appendix is submitted herewith, which includes a lengthy procedural history.  The 

Trustee also prays for leave to submit evidence to supplement the record further at the hearing 

currently scheduled with regard to the motion. 

38. Sadly, Baron has reacted to the appointment entirely true to form.  While 

receivers appointed in civil enforcement cases are acquainted with encountering challenging 

defendants, Baron appears to be seeking to set a new record for disdain and contempt for a 

federal appointment.  His antics disclose no interest whatsoever in even recognizing the 

existence of the issues that led to the appointment, much less in resolving them.  Much of the 

damage that he identifies could be mitigated by a cooperative approach.  

Conclusion 

39. Thomas Jefferson is well-remembered for having said "That government is best 

which governs the least," and this quote is often used to support the argument for maximum 

personal liberty.  But what many do not know is that Jefferson went on to say: "... because its 

people discipline themselves."  Theodore Roosevelt echoed Jefferson's sentiments when he said: 
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"Men can't escape from being governed. They either must govern themselves or they must 

submit to being governed by others. If from lawlessness or fickleness, from folly or self-

indulgence, they refuse to govern themselves, then most assuredly in the end they will have to be 

governed by the outside." 

40. It would be best if Jeffrey Baron were to sit down with the Receiver and, in an 

orderly fashion, put right the mess that presently exists.  But until that occurs, the Receiver will 

have to do that in his place.   

WHEREFORE, PREMISES CONSIDERED, the Trustee respectfully requests that the 

Court deny the motion to vacate or stay. 

Respectfully submitted this 10th day of December, 2010. 

       MUNSCH HARDT KOPF & HARR, P.C. 

       By:  /s/ Raymond J. Urbanik  
        Raymond J. Urbanik, Esq. 
        Texas Bar No. 20414050 
        Dennis L. Roossien, Jr. 
        Texas Bar No. 00784873 
        3800 Lincoln Plaza 
        500 N. Akard Street 
        Dallas, Texas 75201-6659 

Telephone:  (214) 855-7500 
Facsimile:  (214) 855-7584 
rurbanik@munsch.com 
droossien@munsch.com    

 
ATTORNEYS FOR DANIEL J. 
SHERMAN, CHAPTER 11 TRUSTEE 
FOR ONDOVA 
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CERTIFICATE OF SERVICE 

I hereby certify that, on December 10, 2010, a true and correct copy of the foregoing 

document was sent to all counsel appearing of record through the Court's ECF system.  

       /s/ Raymond J. Urbanik   
       Raymond J. Urbanik 

MHDocs 2973534_1 11236.1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
NETSPHERE, INC., 
MANILA INDUSTRIES, INC. AND 
MUNISH KRISHAN 
 
 PLAINTIFFS, 
 
v. 
 
JEFFREY BARON AND 
ONDOVA LIMITED COMPANY, 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 

CIVIL ACTION NO. 3:09-CV-0988-F 

 
 

NOTICE OF APPEARANCE 
 
PLEASE TAKE NOTICE that Quantec, LLC and Novo Point, LLC, by and through the undersigned, 

hereby file this Notice of Appearance and request that copies of all correspondence, notices 

and pleadings hereafter given or filed in this case be given and served on them by serving: 

Joshua E. Cox 
PO BOX 2072 

Keller TX 76244 
682.583.5918 telephone 
j.cox.email@gmail.com 

 
Dated: December 10, 2010 Respectfully submitted, 

 
By: /s/_Joshua E. Cox___________ 

Joshua E. Cox 
Texas Bar No. 24038839 
PO BOX 2072 
Keller TX 76244 
682.583.5918 telephone 
j.cox.email@gmail.com  
 

ATTORNEY FOR QUANTEC, LLC AND 
NOVO POINT, LLC 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 10, 2010, a true and correct copy of the foregoing 
was sent to all parties requesting electronic service through the Court’s ECF system. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
NETSPHERE, INC., 
MANILA INDUSTRIES, INC. AND 
MUNISH KRISHAN 
 
 PLAINTIFFS, 
 
v. 
 
JEFFREY BARON AND 
ONDOVA LIMITED COMPANY, 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 

CIVIL ACTION NO. 3:09-CV-0988-F 

 
 

RESPONSE AND OBJECTION OF QUANTEC, LLC AND 
NOVO POINT, LLC TO RECEIVER’S MOTION TO CLARIFY THE RECEIVER ORDER 

 
TO THE HONORABLE ROYAL FERGUSON, U.S. DISTRICT COURT JUDGE: 

Quantec, LLC and Novo Point, LLC (collectively, the “Cook Islands LLCs”) by and through 

their undersigned counsel hereby file this Response and Objection of Quantec, LLC and Novo 

Point, LLC to Receiver’s Motion to Clarify the Receiver Order, and in support thereof would show 

the Court as follows: 

1. On November 24, 2010, Daniel J. Sherman, acting in his capacity as Chapter 11 

Trustee (the “Chapter 11 Trustee”) in the bankruptcy case In re Ondova Limited Company, Case 

No. 09-34784-SGJ-11, pending in the United States Bankruptcy Court for the Northern District 

of Texas, filed herein an Emergency Motion for Appointment of a Receiver over Jeffrey Baron.  

[Docket #123]. 
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2. On November 24, 2010, the Court granted the Trustee’s Motion and issued an 

order appointing Peter S. Vogel as the Receiver for Defendant Jeffrey Baron (the “Receiver 

Order”).  [Docket #124.] 

3. The Receiver Order defines “Receivership Parties” as Jeffrey Baron and Village 

Trust, Equity Trust Company IRA 19471, Daystar Trust, Belton Trust, Novo Point, Inc., Iguana 

Consulting, Inc., Quantec, Inc., Shiloh, LLC, Novquant, LLC, Manassas, LLC, Domain Jamboree, 

LLC, and ID Genesis, LLC.  [Id. at p. 1.]  The Receiver Order further defines Receivership Parties 

as “any entity under the direct or indirect control of Jeffrey Baron, whether by virtue of 

ownership, beneficial interest, a position as officer, director, power of attorney or any other 

authority to act.” *Id. at p. 2.+. 

4. On December 3, 2010, the Receiver filed his Motion to Clarify Receiver Order 

[Docket #139], alleging that the definition of Receivership Parties contained in the Receivership 

Order (set forth above) has always included Novo Point, LLC and Quantec, LLC, and requesting 

the Court enter an order to such effect. 

5. The Cook Islands LLCs object to the Receiver’s Motion to Clarify Receiver Order 

on the following non-exclusive grounds: 

a. The Chapter 11 Trustee is not a proper party to request a receivership 

over the Cook Islands LLCs because the Chapter 11 Trustee does not have or claim any interest 

in or to the Cook Islands LLC. 

b. The receivership has seriously interfered with the Cook Islands LLCs’ 

property rights by ousting the Cook Islands LLCs from control without good cause. 
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c. The Chapter 11 Trustee has failed to show clear necessity in seeking the 

receivership in order to protect the Chapter 11 Trustee’s interests in the Cook Islands LLCs. 

d. The Chapter 11 Trustee has failed to show good cause as to why the 

receivership should be granted ex parte and without notice to the Cook Islands LLCs. 

e. The Chapter 11 Trustee has failed to show that the Cook Islands LLCs 

engaged in fraudulent conduct warranting establishment of the receivership over the Cook 

Islands LLCs. 

f. The Chapter 11 Trustee has failed to show that there exists an imminent 

danger of loss of property in which the Chapter 11 Trustee claims an interest with regard to the 

Cook Islands LLCs. 

g. The Chapter 11 Trustee has failed to show the inadequacy of legal 

remedies as to the Cook Islands LLCs. 

h. The Chapter 11 Trustee has failed to show harm is likely to the Chapter 

11 Trustee if the receivership over the Cook Islands LLCs is denied. 

i. The Chapter 11 Trustee has failed to show that Jeffrey Baron, the subject 

of the receivership, 

i. Has direct or indirect control over the Cook Islands LLCs; 

ii. Has an ownership interest in the Cook Islands LLCs; 

iii. Has a beneficial interest in the Cook Islands LLCs; 

iv. Holds a position as an officer or director of the Cook Islands LLCs; 

v. Has a power of attorney with respect to the Cook Islands LLCs; or, 
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vi. Has any authority whatsoever to act with respect to the Cook 

Islands LLCs. 

j. The Cook Islands LLCs reserve any and all other objections they may have 

at law or in equity for a trial of this matter. 

WHEREFORE, PREMISES CONSIDERED, Quantec, LLC and Novo Point, LLC respectfully 

request that the Court DENY the Receiver’s Motion to Clarify Receiver Order and pray for such 

other and further relief to which they may be entitled. 

Respectfully submitted, 
 
 
By: /s/_Joshua E. Cox___________ 

Joshua E. Cox 
Texas Bar No. 24038839 
PO BOX 2072 
Keller TX 76244 
682.583.5918 telephone 
j.cox.email@gmail.com  
 

ATTORNEY FOR QUANTEC, LLC AND 
NOVO POINT, LLC 

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 10, 2010, a true and correct copy of the foregoing 
was sent to all parties requesting electronic service through the Court’s ECF system. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

NETSPHERE INC., §
MANILA INDUSTRIES, INC.; and §
MUNISH KRISHAN §

Plaintiffs, §
§ CIVIL ACTION NO.: 3-09-CV-0988-F

v. §
§

JEFFREY BARON and §
ONDOVA LIMITED COMPANY, §

Defendants. §

OBJECTION TO SUBPOENA & MOTION TO QUASH SUBPOENA

TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE:

COMES NOW QUANTEC, L.L.C. and NOVO POINT, L.L.C. and file this Objection to 

Subpoena & Motion to Quash Subpoena and in support would show the Court the following:

1. On Friday, December 10, 2010, Jeff Harbin, the Manager of QUANTEC, L.L.C. and NOVO 

POINT, L.L.C. was subpoenaed in his individual capacity to appear at Movants’ bank at 9:00 a.m. on 

Monday, December 13, 2010, to transfer funds from Movant’s bank accounts as instructed by the 

attorney for receiver.  He was not served in his capacity as the Manager or as an officer of Movants.

2. To the Extent the subpoena attempts to appropriate Movants’ monetary resources for the 

receiver, QUANTEC, L.L.C. and NOVO POINT, L.L.C. object to the time of appearance being 

unreasonable inasmuch as the subpoena commands an appearance by Movant’s Manager within six 

business hours of the service of the subpoena and constitutes unreasonable notice.

3. Movants further object and move the Court to Quash the subpoena for the reason that 

Movants are not properly before the Court, having not been served with process herein.  Prior to the 

Receiver attempting to seize Movants’ bank accounts, Movants are entitled to due process.
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4. Movants further move the Court to Quash the subpoena for the reason that the Court has set 

for Friday, December 17, 2010, an expedited hearing as to whether Movants are the alter ego of Jeff 

Baron and whether Movants are subject to the Receivership Order.   The hearing as to the propriety 

of the entire receivership is the reason that the U.S. Court of Appeals for the 5th Circuit did not take 

up the matter and denied the Emergency Motion to Stay Receivership without prejudice (see 

attached).  The receivership is an attempt to improperly front run the Courts hearing by placing Mr. 

Harbin in jeopardy of contempt unless he cooperates to grant the receiver the relief the receiver seeks 

and that, upon completion of the hearing of December 17, 2010, may be denied.

5. On December 10, 2010, at approximately 3:00 p.m. the undersigned discussed this matter 

with Peter Loh, one of the attorneys for the receiver.  Although the undersigned offered to freeze the 

accounts the subject of the subpoena, Mr. Loh refused that offer or to lift the subpoena.

WHEREFORE, PREMISES CONSIDERED, QUANTEC, L.L.C. and NOVO POINT, 

L.L.C.  requests that Plaintiff’s objection be sustained, and that the subpoena be quashed and for such

other and further relief, at law or in equity, to which it may be entitled.

Respectfully submitted,

/s/ Thomas P. Jackson
Thomas P. Jackson
State Bar No. 10496600
Law Office of Thomas P. Jackson
4835 LBJ Freeway, Suite 450
Dallas, Texas 75244
(972) 387-0007 - Telephone
(972) 387-8707 - Facsimile

ATTORNEY FOR QUANTEC, L.L.C.
And NOVO POINT, L.L.C.

USCA5 2716



OBJECTION TO SUBPOENA & MOTION TO QUASH SUBPOENA Page 3

Certificate of Conference

The undersigned counsel for QUANTEC, L.L.C., and NOVO POINT, L.L.C. attempted to 

discuss the substance of the foregoing Motion with Peter Loh on December 10, 2010, prior to the 

filing of this Motion, and he is opposed to this Motion.  Therefore this matter is submitted to the 

Court for determination.

/s/ Thomas P. Jackson
Thomas P. Jackson

Certificate of Service

This is to certify that this was served on all parties who receive notification
through the Court's electronic filing system.

/s/ Thomas P. Jackson
Thomas P. Jackson
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

NETSPHERE, INC., § Civil Action No. 3-09CV0988-F
MANILA INDUSTRIES, INC., and §
MUNISH KRISHAN, §

Plaintiffs. §
§

v. § MOTION FOR EMERGENCY RELIEF
§

JEFFREY BARON, and §
ONDOVA LIMITED COMPANY, §

Defendants. §

MOTION FOR EMERGENCY RULING ON MOTION TO STAY 
PENDING APPEAL 

TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE:

COMES NOW, Jeffrey Baron, Appellant, and in light of Mr. Urbanik’s 

motion filed Friday [Doc. 151] moving this Court to consider evidence and 

adjudicate newly raised claims and factual issues, requests the Court to rule today 

on  [Doc. 137] Mr. Baron’s Motion to Stay.

Appellate Counsel for Mr. Baron has been retained strictly with respect to 

appeal of the order appointing receiver entered by this Court now on appeal to the 

Fifth Circuit.  Mr. Baron is in need of an attorney to file proper legal objections to 

the timing and form of the relief requested by Mr. Urbanik, to object to the 

standing of Mr. Urbanik to request such relief, as well as seek a more definite 

statement of the relief sought.  
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Mr. Baron needs experienced and specialized counsel to conduct discovery 

and prepare to defend the very serious new charges Mr. Urbanik brings in his 

motion.  As Mr. Urbanik has maneuvered his motion to be a part of the hearing set 

only 4 days from now, Mr. Baron needs an attorney to represent him on these 

matters immediately.

The limited scope of Appellate Counsel’s representation is strictly limited to 

matters of appeal and does not cover defense of Mr. Urbanik’s newly raised 

claims, nor any other matter in the district court beyond staying the order 

appointing receiver pending appeal, or declaring that order void.

Mr. Urbanik’s motion seeks determination of matters including whether: 

1. Mr. Baron is in breach of an injunction order,  

2. Mr. Baron is violation of Federal Rule of 13 (sic), 

3. Mr. Baron engaged in a bad faith bankruptcy filing,  

4. Mr. Baron refused to testify,  and

5. Mr. Baron is the owner of Ondova.

Mr. Urbanik also seeks the determination of substantive rights between Mr. 

Baron and former attorneys and judicial determination:

6. Declaring Mr. Baron a vexatious litigant, 

7. Finding Mr. Baron in breach of the settlement agreement,  

8. Determining Mr. Baron’s liability to attorneys for fees.   
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Mr. Urbanik further seeks adjudication on serious allegations including:

9. Whether Mr. Urbanik’s attorneys fees in the bankruptcy court are 

legitimate and attributable to Mr. Baron's obstructive tactics, (or 

conversely, if not, were unreasonable, improper, unjustified, and 

excessive),

10. That Mr. Baron has acted with contempt for the court, 

11. Whether Mr. Baron has incurred debts without regard to the financial 

implication of doing so,

12. Whether Mr. Baron has engaged in fraud and is attempted to 

fraudulently insolate himself from judgment, 

These allegations were not made in the motion to appoint receiver, and by 

their timing appear clearly to be in retaliation for Mr. Baron's objection to Mr. 

Urbanik's fees in the bankruptcy court.  

   Mr. Baron is currently unable to retain counsel to defend  or even object to the 

motion raised by Mr. Urbanik because his money has been seized and this Court 

has ordered him not to retain any counsel to represent him in this Court.  

Moreover, Mr. Baron’s personal papers have been seized as well as the materials 

of his prior counsel.  Unless the receivership is stayed and his money, right to 

retain and consult with counsel, and his and his lawyer’s papers are immediately 
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returned to him, Mr. Baron will be irreparably harmed in his defense of Mr. 

Urbanik’s motions set only 4 days from now.

Accordingly Mr. Baron seeks an immediate stay of the receivership so that 

he may retain counsel to properly object and defend the very serious motion filed 

by Mr. Urbanik.  

Mr. Urbanik has refused to withdraw his motion.  Short of an order from this 

Court striking Mr. Urbanik’s motion or expressly removing it from the docket 

Friday, his motion necessitates immediate stay of the receivership order.  

Respectfully submitted,

/s/ Gary N. Schepps
Gary N. Schepps
State Bar No. 00791608
Drawer 670804
Dallas, Texas 75367
(214) 210-5940
(214) 347-4031 Facsimile

APPELLATE COUNSEL FOR 
JEFFREY BARON

CERTIFICATE OF SERVICE

This is to certify that this was served on all parties who receive notification  

through the Court’s electronic filing system.

/s/ Gary N. Schepps
Gary N. Schepps

USCA5 2721



MOTION FOR EMERGENCY RULING ON MOTION TO STAY PENDING APPEAL - Page 5

CERTIFICATE OF CONFERENCE

This is to certify that the undersigned conferred with Mr. Raymond J. Urbanik, attorney 

for DANIEL J. SHERMAN, Trustee for ONDOVA LIMITED COMPANY, and they 

opposed the motion.

/s/ Gary N. Schepps
Gary N. Schepps

USCA5 2722



USCA5 2723



USCA5 2724



USCA5 2725



              
RESPONSE TO MOTION TO VACATE OR STAY APPOINTMENT OF RECEIVER – Page 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

NETSPHERE, INC., et al., §  
 §  
v. § Case No. 3:09-CV-00988-F 
  §  
JEFFREY BARON, et al. § 

 
RESPONSE TO MOTION TO VACATE OR STAY  

APPOINTMENT OF RECEIVER 

TO THE HONORABLE ROYAL FURGESON, SENIOR U.S. DISTRICT COURT JUDGE: 
 
 COMES NOW Daniel J. Sherman (the "Trustee"), the duly-appointed Chapter 11 trustee 

of Ondova Limited Company ("Ondova"), and responds to the Emergency Motion to Vacate 

Order Appointing Receiver and, in the alternative, Motion for Stay Pending Appeal, and Brief in 

Support (Dkt. 137) ("Motion to Vacate") filed by Jeffrey Baron ("Baron"), respectfully stating: 

Summary 

1. The law supports the order appointing receiver.  First, it is well-established that 

federal courts have inherent equitable power to protect the judicial system from vexatious 

litigants.   District courts have discretion to impose appropriate sanctions in order to punish 

abuse of the judicial process and prevent future misconduct, including taking steps to limit 

access to the federal courts.  The Supreme Court has made it clear that the power underlying 

those decisions is such that a district court should enter a sanction that will effectively address 

the situation.  Second, with regard to the use of a receiver, Article III of the Constitution grants 

this Court all powers "at law and in equity," which includes the broad authority of the chancery 

courts, meaning the very power of the chancellor to the English crown.  These courts created the 

position of receiver in order to go out from the court and carry out its orders when the court was 

concerned that otherwise the order would be ignored.  Still today, federal courts appoint 
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receivers when it becomes necessary restrain a person bent upon an illegal course of action.  For 

example, federal courts routinely use receivers to halt ongoing violations of federal law, such as 

securities fraud, when the record shows a reasonable likelihood that the wrongful conduct law 

will continue.  The need for flexibility and hands-on management is another basis for the 

appointment of a receiver, and indeed federal courts place receivers in charge of carrying out 

their directives when judgment and management are necessary in order to do what must be done, 

and a court would otherwise be left to manage a situation by motion practice. 

2. The appointment of a receiver was the only reasonable sanction.  By latest count, 

Baron changed lawyers 17 times, just in this Court and the Bankruptcy Court alone, and he also 

ignored the Preliminary Injunction in this Court, violated discovery rules, violated Bankruptcy 

Code requirements, and so obstructed the efforts to employ a mediator that the claims that he has 

created cannot be resolved without court action.  He violated the Preliminary Injunction even 

though it carried substantial monetary penalties.  The task here is to halt the ongoing abuse of the 

judicial process, sort out the damage, prevent assets from being transferred further into Baron's 

complex asset protection structure, and advise both this Court and the Bankruptcy Court as to the 

proper application of those assets to the claims.  Given Baron's demonstrated impunity to lesser 

sanction, and the nature of the task, a receiver is a natural choice.  It is also the only solution 

presented by any of the parties.  While Baron raises a number of legal challenges to the 

appointment, which are addressed below, he identifies no lesser sanction that would be effective 

to address the situation that he has created.  The reasonableness of the appointment is also 

attested by a bankruptcy judge and bankruptcy trustee who are intimately familiar with Baron, by 

a special master who has attempted to mediate the claims at issue, and by the Court's own first-

hand experience with Baron.   
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3. More than enough evidence of the subject conduct existed in the public record 

when the Court originally acted.  Even so, the Trustee has compiled in an appendix a set of 

transcripts and court filings, and recounted the litigation history, including the many appearances 

and withdrawals of counsel.  To the extent that the Court wishes to hear a response to Baron's 

declaration with regard to post-appointment developments, the Trustee is prepared to offer 

evidence at the scheduled hearing. 

4. The Trustee has accordingly prepared draft findings and conclusions for the 

Court's consideration, and prays that the Court adopt the same and uphold the order.   

Facts 

5. As noted above, Baron has changed counsel at least 17 times just in this Court and 

the Bankruptcy Court, ignored this Court's orders and the rules of procedure here and in the 

bankruptcy proceedings, and consistently acted to delay and obstruct these proceedings however 

he could.  The conduct has caused significant collateral damage to the other involved parties and 

the courts.  It has become a litigation tactic.  It is an abuse of the liberty otherwise afforded to 

civil litigants.   

6. When this Court became involved in the interrelated string of proceedings on May 

28, 2009, there were already six lawsuits pending in three jurisdictions concerning the original 

controversy, and Baron was then in the midst of attempting to escape a settlement that had not 

lived long enough to be documented beyond an MOU format.     

7. This Court issued a number of early orders in an effort to compel compliance by 

Mr. Baron of that settlement.  Baron demonstrated to the Court a lack of cooperation with those 

orders.  Consistently, his conduct as a witness set new standards for an inability or unwillingness 

to respond to the question posed. 
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8. One of the more vexing of Baron's obstructive tactics has been his serial hiring 

and firing of counsel, which he uses to create delay and to drive up the cost for any party that 

seeks to obtain judicial relief.  By the time that this action was transferred up from the Dallas 

County state court, Baron had already gone through at least five sets of lawyers there.     

9. In this Court, Baron quickly changed counsel several more times, and ultimately 

nine times altogether. 

10. Then, in an effort to evade a contempt sanction ordered by this Court on July 8, 

2009, Baron created a further delay placing Ondova into a Chapter 11 Bankruptcy Case on July 

27, 2009 (“Bankruptcy Case”) [Case No. 09-34784-56J-11].   

11. Not long after, on September 17, 2009, Baron’s misconduct caused the 

Bankruptcy Court to appoint Mr. Sherman as Chapter 11 Trustee.   

12. As the Trustee worked to once again resolve the complex multi-jurisdiction 

litigation that Baron had reignited, Baron continued the pattern of changing personal counsel in 

the bankruptcy proceedings.  In those proceedings, Baron ultimately changed counsel eight more 

times, bringing the total to twenty-two if one includes the state court proceedings.  Even once the 

Trustee finally once again attained terms of settlement acceptable across the board, Baron 

continued to obstruct the consummation of the settlement and the process of winding down the 

Ondova bankruptcy estate.  One problem that seemed unresolvable was the fact that as Baron ran 

through counsel and continued to refuse to pay for services rendered, those counsel began to seek 

compensation from the bankruptcy estate, thus creating a renewable source of claims.  The 

bankruptcy court attempted to resolve the situation by ordering an effort to mediate all of the 

legal fee claims against Baron.  But, Baron could not or would not stick to the same counsel in 

order even to complete the mediations, and soon the Bankruptcy Court had three motions 
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pending on the legal claims and the mediation process that had been ordered was not being 

implemented.     

13. On October 13, 2010, an exasperated Bankruptcy Judge sua sponte issued an 

order entitled Report and Recommendation to District Court Recommending that a Receiver be 

Appointed over Mr. Baron (attached as Exhibit B to Emergency Motion).1  She pointed out that 

Baron had reached the point of violating criminal law by retaining lawyers with no intention of 

payment, and had clearly exceeded a tolerable level of abuse of the process through the various 

delay tactics including his personal favorite of repeatedly changing counsel. 

14. As the Court is familiar with most of these facts, the Trustee will proceed to 

discuss the applicable law.  A more complete history of the facts and background continues, 

however, in the Appendix to this Response (Exhibit C). 

Argument and Authorities 

I. THE APPOINTMENT SHOULD STAND. 

15. The Court's order remains well-founded and necessary, and is not likely to be 

overturned on appeal.  The Court has broad inherent authority to address vexatious litigants, and 

the appointment of a receiver to address such misconduct is within the Court's equitable powers 

and an appropriate remedy here. 

16. With regard to Baron's assertions, the authorities he presents do not stand for the 

proposition that receivers may only handle insolvencies, nor do they hold that his Fifth 

Amendment due process rights trump those of the rest of the participants in the judicial system, 

                                                 
1 The Trustee accordingly filed his Emergency Motion of Trustee for Appointment of a Receiver Over Jeffrey Baron 
(“Emergency Motion”) on November 24, 2010, in this Court (Dkt. 123).   This Court approved the Emergency Motion and 
appointed Peter Vogel as receiver for Baron on that same day (Dkt. 130).  An additional copy of the Emergency Motion is 
attached hereto as Exhibit A.  Judge Jernigan's order was attached thereto, and is included in Exhibit A hereto.  An additional 
copy of the order appointing Mr. Vogel as receiver is attached hereto as Exhibit B.    
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nor do they hold that the Fourth Amendment prevents the Court from acting ex parte to appoint a 

receiver, something that is commonly done. 

The Court Has Broad Discretion to Address Vexatious Litigants 

17. The equitable power of the Court to enjoin a vexatious litigant is an ancient one 

that is inherent to an Article III court.  In re Hartford Textile Corp., 681 F.2d 895, 897 (2d Cir. 

1982); In re Martin-Trigona, 763 F.2d 140, 141 (2d Cir. 1985) ("Federal courts have both the 

inherent power and the constitutional obligation to protect their jurisdiction from conduct which 

impairs their ability to carry out Article III functions.").  The power has also been affirmed by 

Congress in the All Writs Statute, which provides that "The Supreme Court and all courts 

established by Act of Congress may issue all writs necessary in aid of their respective 

jurisdictions and agreeable to the usages and principles of law."  28 U.S.C. § 1651(a); In re 

Hartford Textile, 681 F.2d at 897; Harrelson v. U.S., 613 F.2d 114, 116 (5th Cir. 1980). 

18. The use of this power is entrusted to the district court's sound discretion.  

Harrelson v. U.S., 613 F.2d at 116 (applying abuse of discretion standard of review). 

19. The power is commonly applied to enjoin litigants who abuse the court system by 

harassing their opponents.  See, e.g., Harrelson v. U.S., 613 F.2d at (5th Cir. 1980) (affirming 

injunction against filing further suits); In re Hartford Textile Corp., 681 F.2d 895, 897 (2d Cir. 

1982) (affirming injunction that permanently enjoined both the vexatious litigant and her 

attorney from: (1) "proceeding further in any manner whatsoever" with the prosecution of the 

current matter (with some exceptions); (2) "relitigating or attempting to relitigate in any court of 

the United States, any of the claims, causes of action, or legal issues, that have been litigated 

already" in the current matter; and (3) "filing  any further papers" in the current matter without 

further order of the Court); In re Martin-Trigona, 763 F.2d 140 (2d Cir. 1985) (affirming an 
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injunction which included, among other provisions, an order permanently enjoining the 

vexatious litigant "from initiating lawsuits or other matters in any federal, state, or local forum 

against persons or entities that have encountered him or had any connection with litigation"). 

20. A record that demonstrates a pattern of harassment is enough to send the Court 

into action.  In prior proceedings of the Martin-Trigona case, the court made clear that where a 

history of litigation entailing "vexation, harassment and needless expense" was presented, the 

district court "had the power and the obligation to protect the public and the efficient 

administration of justice from Martin-Trigona's litigious propensities."  In re Martin-Trigona, 

737 F.2d 1254, 1262 (2d Cir. 1984).   

21. The touchstone for the strength of the sanction is whether lesser sanctions would 

be effective.  Again, in Martin-Trigona, the court explained that the sanction of injunctive relief 

was "fully appropriate, since other sanctions would not be effective."  Id. 

22. The Supreme Court has similarly stated that district courts have strong inherent 

powers and discretion to impose whatever sanctions are appropriate to address the abuse of the 

judicial process.  In Chambers v. Nasco, Inc., 501 U.S. 32 (1991), the Supreme Court addressed 

a bad faith appeal, and in so doing explained that the inherent power of the district court to 

address the conduct of a party who has litigated "in bad faith, vexatiously, wantonly, or for 

oppressive reasons" includes the right to dismiss the action outright and so therefore also 

includes lesser sanctions, such as awarding attorneys' fees.  Id. at 44-46.  Although cautioning 

that "because of their very potency, inherent powers must be exercised with restraint and 

discretion," a "primary aspect of that discretion is the ability to fashion an appropriate sanction 

for conduct which abuses the judicial process."  Id. at 44-45. 
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23. Given the pattern of harassment and abuse that is plainly shown of record herein, 

it is clear that this Court possesses broad equitable authority to address the conduct of Baron as 

necessary.  The question then becomes whether the equitable tool of the appointment of a 

receiver is the appropriate sanction in this case. 

The Court Has Equitable Power to Appoint a Receiver to Address Baron’s 
Misconduct 

24. Baron does not identify any lesser sanction that he believes would be more 

appropriate to address the situation, nor has one been identified by Judge Jernigan, the Trustee, 

the Special Master (now Receiver), or this Court.  Baron instead merely attacks whether the 

court's equitable power includes appointing a receiver for the purpose of restraining and 

repairing the particular abuse of the judicial process that is presented here.  He suggests that 

receivers may only be used to handle insolvencies.  There is considerable precedent to the 

contrary, which he entirely overlooks. 

25. A "receiver is permissible and appropriate where necessary to protect the public 

interest and where it is obvious . . . that those who have inflicted serious detriment in the past 

must be ousted."  Securities and Exchange Commission v. R. J. Allen & Associates, Inc., 386 F. 

Supp. 866, 878 (S.D. Fla. 1974) (quoting Securities and Exchange Commission v. Bowler, 427 

F.2d 190, 198 (4th Cir. 1970)). 

26. Accordingly, receivers are routinely appointed in securities enforcement actions 

in order to halt an ongoing securities fraud.  SEC v. R.J. Allen, 386 F. Supp. At 878 (citing a 

string of cases from various circuits). 

27. In fact, in an early securities enforcement receivership case, the Second Circuit 

specifically approved the use of a receiver on the basis that "the primary purpose of the 

appointment was to promptly install a responsible officer of the court who could bring the 
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companies into compliance with the law, ascertain the true state of affairs . . . and report thereon 

to the court and the public shareholders and preserve the corporate assets."  SEC v. S&P National 

Corp., 360 F.2d 741, 750-51 (2nd Cir. 1966).  As the court explained, the bankruptcy system was 

otherwise available to handle the general insolvency matters historically handled by receivers, 

and so it was the need to bring about compliance with the securities laws that called for the 

appointment of a receiver.  Id. 

28. This use of receivers is true to the original purpose of receivers, which was to 

address a party who was not likely to follow a court order.  As Clark explains in the leading work 

on receivership law, the practice of appointing receivers that American courts received as a part 

of their chancery jurisdiction dates to Elizabethan times and arose on the basis that "the court at 

times was doubtful whether or not the party in possession of property, or collecting the rents of 

profits of the same, could or would properly obey the injunction . . . ."  CLARK ON 

RECEIVERS, Vol. 1, § 4, at 4 (2d ed. 1959) (see also generally sections 4-6 on the origin of 

receivers). 

29. In addition, when the implementation of a court's intended purpose requires 

someone to take charge of a complex matter, a federal court is not required to micromanage the 

situation with a series of specific orders, but may instead place a receiver in charge.  In Dixon v. 

Barry, the court held that appointment of a receiver was necessary to insure a commission's 

implementation of court orders related to creation of a mental health system.  Dixon v. Barry, 

967 F. Supp. 535 (D. D.C. 1997).  In that case, the court made clear that "a federal court has 

power to take broad remedial action to effectuate compliance with its orders.  This equitable 

power includes the power to appoint a receiver."  Id. at 550.  The court further noted that "the 

most significant factor in the propriety of appointing a receiver is whether any other remedy is 
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likely to be successful."  See also Shaw v. Allen, 771 F. Supp. 760 (S.D. W. Va. 1990) ("Where 

more traditional remedies, such as contempt proceedings or injunctions, are inadequate under the 

circumstances a court acting within its equitable powers is justified, particularly in aid of an 

outstanding injunction, in implementing less common remedies, such as a receivership, so as to 

achieve compliance with a constitutional mandate."). 

30. Finally, whether the circumstances call for the appointment of a receiver is within 

the sound discretion of the court.  Securities and Exchange Commission v. R. J. Allen & 

Associates, Inc., 386 F. Supp. 866 (S.D. Fla. 1974).   

31. As noted above, the task here is to halt the ongoing abuse of the judicial process, 

sort out the damage, prevent assets from being transferred further into Baron's complex asset 

protection structure, and advise both this Court and the Bankruptcy Court as to the proper 

application of those assets to the claims.  A receiver fits the bill.  

32. Plainly, Baron is incorrect that receivers may only be used to handle insolvencies.  

The cases that he cites do not so hold, but rather simply provide for the ability to use a receiver 

to handle an insolvency or creditor-debtor dispute, and the standards applicable in that particular 

circumstance. 

The Fifth Amendment Is Not a Safe Harbor from which to Abuse Due Process  

33. Baron's argues, based upon Potashnick, that no limits can be placed upon his due 

process right to counsel.  But, the Potashnick case did not address the question of whether the 

Court may balance the rights of other litigants against such a right, nor did it concern a vexatious 

litigant.  Cf. Potashnick v. Port City Const. Co., 609 F.2d 1101, 1117-19 (5th Cir. 1980) (holding 

that concerns about witness coaching do warrant a complete bar against conferring with counsel 

on any subject).  In addition, it is obvious that the right to legal advice is subject to limitation, 
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since, for example, a court may plainly supervise the appearance and withdrawal of counsel 

notwithstanding the desires of an individual litigant.  In re Wynn, 889 F.2d 644, 646 (5th Cir. 

1989) (explaining that the trial court may allow counsel to withdraw over a client's objection 

because the right to counsel is merely a general right to a "fair opportunity to secure counsel of 

his choice").  Also, there is precedent following the Potashnik where a court imposed a lesser 

limit upon access to counsel in order to balance the due process concern of preventing witness 

coaching.  Reynolds v. Alabama Dept. of Transp., 4 F. Supp. 2d 1055, 1064-1065 (M.D. Ala. 

1998) (interpreting Potashnick as not precluding an order to counsel and a witness not to discuss 

the testimony during breaks in order to prevent witness coaching).   

34. Most significantly, however, given the broad statements and holdings of the 

courts with regard to this Court's authority to curb an abuse of the right to due process, there is 

no doubt that the Court may properly balance competing constitutional rights, such as the due 

process rights of the other participants in the process and the right and duty of this Court to 

protect the judicial process from abuse, such that a party who abuses his rights may lose them.  

In this case the Court has not denied Baron his right to counsel; it has merely tried to limit the 

frequency with which he changes counsel as a litigation tactic. 

The Fourth Amendment Does Not Bar the Appointment of a Receiver 

35. With regard to Baron's Fourth Amendment complaint, the Fifth Circuit has held 

that the Fourth Amendment does not bar the appointment of a receiver to take property and to 

obtain private information, even where a receiver turned over seized materials to federal law 

enforcement officials.  U.S. v. Setser, 568 F.3d 482, 487-90 (5th Cir. 2009).  Obtaining a receiver 

on an ex parte basis is common where there are other reasons for expedited treatment, such as the 
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imminent transfer of certain valuable assets to an offshore entity, which in this case the Receiver 

had to immediately address upon his appointment. 

II. THE HARM TO OTHERS AND THE PUBLIC INTEREST SUPPORT THE 
ORDER. 

36. Baron completely refuses to recognize the competing rights of other participants 

in the judicial system.  Their rights to due process are no less constitutional in character than his 

own.  The damage that he has caused will naturally result in claims that can and should be 

properly satisfied from his property.  The harmed individuals, the courts, and the public have a 

strong interest in stopping his abuse of the judicial process.     

37. The record shows severe damage to these parties and the public interest.  A 

detailed appendix is submitted herewith, which includes a lengthy procedural history.  The 

Trustee also prays for leave to submit evidence to supplement the record further at the hearing 

currently scheduled with regard to the motion. 

38. Sadly, Baron has reacted to the appointment entirely true to form.  While 

receivers appointed in civil enforcement cases are acquainted with encountering challenging 

defendants, Baron appears to be seeking to set a new record for disdain and contempt for a 

federal appointment.  His antics disclose no interest whatsoever in even recognizing the 

existence of the issues that led to the appointment, much less in resolving them.  Much of the 

damage that he identifies could be mitigated by a cooperative approach.  

Conclusion 

39. Thomas Jefferson is well-remembered for having said "That government is best 

which governs the least," and this quote is often used to support the argument for maximum 

personal liberty.  But what many do not know is that Jefferson went on to say: "... because its 

people discipline themselves."  Theodore Roosevelt echoed Jefferson's sentiments when he said: 
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"Men can't escape from being governed. They either must govern themselves or they must 

submit to being governed by others. If from lawlessness or fickleness, from folly or self-

indulgence, they refuse to govern themselves, then most assuredly in the end they will have to be 

governed by the outside." 

40. It would be best if Jeffrey Baron were to sit down with the Receiver and, in an 

orderly fashion, put right the mess that presently exists.  But until that occurs, the Receiver will 

have to do that in his place.   

WHEREFORE, PREMISES CONSIDERED, the Trustee respectfully requests that the 

Court deny the motion to vacate or stay. 

Respectfully submitted this 10th day of December, 2010. 

       MUNSCH HARDT KOPF & HARR, P.C. 

       By:  /s/ Raymond J. Urbanik  
        Raymond J. Urbanik, Esq. 
        Texas Bar No. 20414050 
        Dennis L. Roossien, Jr. 
        Texas Bar No. 00784873 
        3800 Lincoln Plaza 
        500 N. Akard Street 
        Dallas, Texas 75201-6659 

Telephone:  (214) 855-7500 
Facsimile:  (214) 855-7584 
rurbanik@munsch.com 
droossien@munsch.com    

 
ATTORNEYS FOR DANIEL J. 
SHERMAN, CHAPTER 11 TRUSTEE 
FOR ONDOVA 
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CERTIFICATE OF SERVICE 

I hereby certify that, on December 10, 2010, a true and correct copy of the foregoing 

document was sent to all counsel appearing of record through the Court's ECF system.  

       /s/ Raymond J. Urbanik   
       Raymond J. Urbanik 

MHDocs 2973534_1 11236.1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

NETSPHERE, INC., MANILA §  
INDUSTRIES, INC., AND MUNISH § Case No. 3:09-CV-0988-F 
KRISHAN §  
 Plaintiffs, § 
 § 
v. § 
 §  
JEFFREY BARON AND ONDOVA § 
LIMITED COMPANY, § 

Defendants.         § 
 

APPENDIX IN SUPPORT OF RESPONSE TO MOTION TO VACATE OR STAY 
APPOINTMENT OF RECEIVER 

 
Daniel J. Sherman (the "Trustee"), the duly-appointed Chapter 11 Trustee of Ondova 

Limited Company ("Ondova"), hereby submits his Appendix in Support of Response to Motion 

to Vacate or Stay Appointment of Receiver as follows: 

EXHIBIT DESCRIPTION OF DOCUMENT 

A Emergency Motion of Trustee for Appointment of a Receiver Over Jeffrey Baron 

B Order Appointing Receiver 

C Overview of the Case and Declaration of Raymond Urbanik  

1 Organization Chart 

2 Docket Sheet 

3 Settlement Agreement 

4 Amendment to Preliminary Injunction 

5 Plaintiffs' Motion on Defendants' Contempt of Court 

6 Motion for Relief from Automatic Stay to Restore and Transfer Domain Names 
Pursuant to Preliminary Injunction Order 
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7 Order for Debtor to Appear and Show Cause by (A) A Chapter 11 Trustee should 
Not be Appointed, or Alternatively; (B) The Case Should Not be Converted to a 
Case Under Chapter 7 and a Chapter 7 Trustee Appointed 

8 Order (1) Denying the Motion to Dismiss Bankruptcy Case Filed By Netsphere, 
Inc. and Manila Industries, Inc.; (2) Directing the Appointment of a Chapter 11 
Trustee; (3) Continuing Certain Hearings; (4) Setting Hearing on Emergency 
Motion to Withdraw as Counsel for the Debtor; and (5) Setting a Status 
Conference 

9 Trustee's Motion for Approval of Settlement Agreement Pursuant to Rule 9019, 
Federal Rules of Bankruptcy Procedure 

10 Order Granting Trustee's Motion for Approval of Settlement Agreement Pursuant 
to Rule 9019, Federal Rules of Bankruptcy Procedure 

11 Mutual Settlement & Release Agreement 

12 Report and Recommendation to District Court (Judge Royal Furgeson): That 
Peter Vogel, Special Master, Be Authorized and Directed to Mediate Attorneys 
Fees Issues 

13 Order Adopting Report and Recommendation of the United States Bankruptcy 
Judge 

14 Ondova Limited Company (Chapter 11 Debtor) Pre-Bankruptcy Claims Filed by 
Lawyers or Law Firms that Baron Refused to Pay 

15 Ondova – Unpaid Baron Attorneys' Fees Accrued Against Jeffrey Baron 

16 Ondova Limited Company – Post-Petition Lawsuits Against Jeff Baron 

17 Ondova Limited Company – Section 503(b)(9) Substantial Contribution Claims 

18 Plaintiff's Second Amended Original Petition (Friedman and Feiger L.L.P. v. 
Baron, et al. 

19 Plaintiff's Original Petition (Hall v. Baron) 

20 Plaintiff's First Amended Petition (Garrey v. Harbin, et al.) 

21 Docket Sheet and Plaintiff's Original Petition (Pacione v. Baron) 

22 Plaintiff's Original Petition (Fee, Smith, Sharp & Vitullo, LLP v. Baron) 

23 First Amended Application for Payment of Fees and Expenses as an 
Administrative Expense for a Substantial Contribution to the Estate 
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24 Motion for Allowance of Attorneys Fees Pursuant to Supplemental Settlement 
Agreement 

25 Application of Pronske & Patel, P.C., for Payment of Fees as An Administrative 
Expense for A Substantial Contribution to the Estate 

26 Status Conference - June 19, 2009 

27 Motion to Withdraw as Counsel of Record 

28 Notice of Appearance 

29 Status Conference – July 1, 2009 

30 Status Conference – July 9, 2009 

31 Status Conference – July 28, 2009 

32 Status Conference – August 18, 2009 

33 Status Conference – September 10, 2009 

34 Transcript of Proceedings of Emergency Motion for Relief from Stay – August 5, 
2009 

35 Transcript of Proceedings – September 1, 2009 

36 Order for Debtor to Appear and Show Cause Why: (A) A Chapter 11 Trustee 
Should Not Be Appointed, or Alternatively, (B) The Case Should Not Be 
Converted to a Case Under Chapter 7 and a Chapter 7 Trustee Appointed 

37 Transcript of Proceedings – September 11, 2009 

38 Transcript of Application to Employ Lain Faulkner & Co., P.C., Motion for 2004 
Examinations 

39 Transcript of Proceedings – July 12, 2010 

40 Transcript of Proceedings Regarding Status Conference, Motion to Withdraw as 
Attorney – September 15, 2010 

41 Report and Recommendation to District Court (Judge Royal Furgeson): That 
Peter Vogel, Special Master, Be Authorized and Directed to Mediate Attorneys 
Fees Issues 
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Respectfully submitted, 

MUNSCH HARDT KOPF & HARR, P.C. 

      By:  /s/ Raymond J. Urbanik  
       Raymond J. Urbanik, Esq. 
       Texas Bar No. 20414050 
       Dennis L. Roossien, Jr. 
       Texas Bar No. 00784873 
       3800 Lincoln Plaza 
       500 N. Akard Street 
       Dallas, Texas 75201-6659 

Telephone: (214) 855-7500 
Facsimile: (214) 855-7584 
rurbanik@munsch.com 
droossien@munsch.com    

 
ATTORNEYS FOR DANIEL J. 
SHERMAN, CHAPTER 11 TRUSTEE 
FOR ONDOVA 

 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that, on December 10, 2010, a true and correct copy of the foregoing 

document was sent to all counsel appearing of record through the Court's ECF system.  

 

       /s/ Raymond J. Urbanik   
       Raymond J. Urbanik 
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U.S. DISTRICT COURT -, 

NORTIIERN;[~rgOF TEXAS I 
UNITED STATES DISTRICT COUR 

DEC I 3 2010 :NORTHERN DISTRICT OF TEXA 
DALLAS DIVISION 

CLERK, u.s. 

By 


NETSPHERE, INC., MANILA § 

INDUSTRIES, INC., AND MUNISH § Case No. 3:09-CV-988-F 

KRISHAN, § 


Plaintiffs, § 

§ 


v. § 
§ 


JEFFREY BARON AND ONDOVA § 

LIMITED COMPANY, § 


Defendants. § 

ORDER DENYING MOTION FOR EMERGENCY RULING ON MOTION TO 

STAY PENDING APPEAL 


BEFORE THE COURT is Defendant Jeffrey Baron's Motion for Emergency Ruling 

on Motion to Stay Pending Appeal (Docket No. 157). After reviewing what is Mr. Baron's 

fourth Motion for Expedited Consideration ofhis Motion, the Court DENIES his Motion for 

Emergency Ruling on Motion to Stay Pending Appeal (Docket No. 157). 

On November 24,2010, the Court entered an Order Appointing Receiver in the above 

captioned case. See Docket No. 130. On December 3,2010, Mr. Baron filed an Emergency 

Motion to Vacate Order Appointing Receiver and in the Alternative, Motion for Stay 

Pending Appeal. See Docket No. 137. Mr. Baron also filed a Motion for Emergency 

Consideration on Shortened Notice with Respect to Emergency Motion to Stay Pending 

Appeal the Court's November 24,2010 Order Appointing Receiver and a Second Motion for 

Emergency Consideration. See Docket Nos. 138 and 141. The Court granted these Motions 
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for Emergency Consideration, accelerated the briefing schedule and setting the Motion to 

Vacate Order Appointing Receiver or in the Alternative Motion to Stay Pending Appeal for 

hearing on Friday, December 17,2010 at 10:00 a.m. 

On December 10,2010, Mr. Baron filed his Waiver of Reply and Third Motion for 

Immediate Ruling on Motion to Vacate Receivership and Alternative Motion to Stay Pending 

Appeal. See Docket No. 144. The Court denied Mr. Baron's Third Motion to Expedite a 

Ruling on his Motion to Vacate or Stay on the grounds that in the Court's opinion full 

briefing and oral argument was necessary to decide the Emergency Motion. See Docket No. 

149. 

On December 13,2010, Mr. Baron again filed a Motion for Emergency Ruling on 

Motion to Stay Pending Appeal. See Docket No. 157. Mr. Baron requests that in light ofthe 

Trustee's response to his Motion to Vacate the Order Appointing Receiver, Docket No. 151, 

which Mr. Baron refers to as "Mr. Urbanik's motion," the Court rule today on Mr. Baron's 

Motion to Stay. In this most recent Motion for Emergency Consideration, Mr. Baron argues 

that he "is in need of an attorney to file proper legal objections to the timing and form of the 

relief requested by Mr. Urbanik, to object to the standing of Mr. Urbanik to request such 

relief, as well as seek a more definite statement ofthe relief sought." Docket No. 157 at 1. 

The attorney currently representing Mr. Baron, Mr. Gary Schepps, who filed the instant 

motion, argues that "Mr. Baron needs experienced and specialized counsel to conduct 

discovery and prepare to defend the very serious new charges Mr. Urbanik brings in his 
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motion." Id. at 2. Mr. Baron's current counsel asserts that his representation ofMr. Baron 

is "limited to matters of appeal and does not cover defense of Mr. Urbanik's newly raised 

claims, nor any other matter in the district court beyond staying the order appointing receiver 

pending appeal, or declaring that order void." Id. Mr. Baron's Motion for Emergency 

Ruling goes on to list matters that Mr. Urbank's "motion" seeks to determine. Id. 

However, after reviewing Docket No. 151, the Trustee's Response to Motion to 

Vacate or Stay Appointment of Receiver, it is clear that the only relief requested in the 

Trustee's response is for the Court to deny Mr. Baron's Motion to Vacate or Stay. The 

Trustee's response does include a recitation ofthe facts that lead to the Court's appointment 

of a Receiver in this case, but the Court does not view the Trustee's response as a Motion 

seeking adjudication on anything other than the pending Motion to Stay or Vacate the Order 

Appointing a Receiver. Accordingly, this matter would fall within the scope of 

representation of Mr. Baron's appellate counsel, Mr. Schepps, who states in the instant 

motion that his representation is limited to the appeal of the Order Appointing Receiver.l 

Therefore, because it is unnecessary for the Court to immediately stay the Order 

Appointing Receiver so that Mr. Baron can obtain another attorney to represent him in this 

1 The Fifth Circuit denied without prejudice Mr. Baron's Motion for Stay of 
District Court's November 24, 2010 Order Appointing Receiver filed by Mr. Schepps 
because this Court "is in the process of addressing this matter on an expedited basis." See 
Baron v. Ondova Limited Company, No. 10-11202 (5th Cir. Dec. 8, 2010) (Docket No. 
143 at 2). Ifappellate counsel is capable of representing Mr. Baron's appeal to the Fifth 
Circuit on the same issue that is currently pending before this Court it stands to reason 
that he is qualified to represent Mr. Baron in this Court in the instant motion. 
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matter, Mr. Baron's Motion for Emergency Ruling on Motion to Stay Pending Appeal is 

DENIED. The Court will consider Mr. Baron's pending Emergency Motion to Vacate Order 

Appointing Receiver and in the Alternative, Motion for Stay Pending Appeal on Friday, 

December 17, 2010 at 10:00 a.m. 

It is so Ordered. 

Signed this 13th day of December, 2010. 

Senior United States District Judge 
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U.S. DISTRICT COURT 
N'ORnIERN DJSTRICT OF TEXAS 

IN THE UNITED STATES DISTRICT CURT FILED 
FOR THE NORTHERN DISTRICT OF T XAS 

DALLAS DIVISION DEG , 3 2010 

NETSPHERE, INC., § CLERK, U.S. 

MANILA INDUSTRIES., INC., AND 
MUNISH KRISHAN 

§ 
§ 

By -.-..,;f::;!:!:-!;-!-___ ~. 
~--------~~~~~:~_I 

§ 
PLAINTIFFS, § 

§ 
v. § CIVIL ACTION NO. 3:09-CV-0988-F 

§ 
JEFFREY BARON AND § 
ONDOV A LIMITED CONlPANY, § 

§ 
DEFENDANTS. § 

ORDER GRANTING THE RECEIVER'S MOTION TO TERMINATE 

AMENDED ORDER TO MEDIATE DISPUTES REGARDING 


ATTORNEYS' FEES 


The Receiver Peter S. Vogel filed a Motion to Tenninate Amended Order to 

Mediate Disputes Regarding Attorneys' Fees (Docket No. 148) and the Court hereby 

GRANTS that Motion. 

The Court's October 25, 2010 Amended Order to Mediate Disputes Regarding 

Attorneys Fees (Docket #122) is terminated and Peter S. Vogel is no longer authorized or 

directed to mediate, on behalf of the Court, claims against Jeffrey Baron for legal fees 

and related expenses. 

It is so Ordered. 

Signed this 10th day ofDecember, 2010. 

es District Judge 
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FOR THE NORTHERN DISTRICT OF T XAS 

DEC I 3 2010DALLAS DIVISION 

CLERK, U,Sifi:SJjRICT COURTNETSPHERE, INC., § 
By c: ' 

MANILA INDUSTRIES., INC., AND § Deputy j?::tJ"i. t't. 
MUNISH KRISHAN § 

§ 
PLAINTIFFS, § 

§ 
v. § CIVIL ACTION NO. 3:09-CV-0988-F 

§ 
JEFFREY BARON AND § 
ONDOV A LIMITED COMPANY, § 

§ 
DEFENDANTS. § 

ORDER GRANTING THE RECEIVER'S MOTION TO TERMINATE 
ORDER APPOINTING SPECIAL MASTER 

CAME ON TO BE HEARD, the Receiver Peter S. Vogel's Motion to Terminate 

Order Appointing Special Master (Docket No. 147). 

The Court, having considered the Motion and the pleadings on file, is of the 

opinion the Motion is well-taken and should in all ways be GRANTED. 

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that the Motion 

is GRANTED and that the Court's July 9, 2009 Order Appointing Master (Docket No. 

37) is terminated and Peter S. Vogel is no longer Special Master in this case. 

It is so Ordered. 

Signed this 13th day of December, 2010. 
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u.s. DISTRICT COURT 
NORTHERN DISTRlCT Of TEXAS 

FILED 

UNITED STATES DISTRICT OURT DEC I 3 2010
NORTHERN DISTRICT OF T XAS 


DALLAS DIVISION 

C~~RK, U.S.~~CT COURT 

NETSPHERE, INC., MANILA § 
Deputy ~ 3-;p. p'\ • 

INDUSTRlES, INC., AND MUNISH § Case No. 3:09-CV-988-F 
KRlSHAN, § 

Plaintiffs, § 
§ 

v. § 
§ 

JEFFREY BARON AND ONDOVA § 
LIMITED COMPANY, § 

Defendants. § 

ORDER GRANTING MOTION TO QUASH SUBPOENA 

BEFORE THE COURT is QUANTEC, L.L.c. and NOVO POINT, L.L.C. Objection 

to Subpoena & Motion to Quash Subpoena (Docket No. 155). The Court, having considered 

the Motion, is of the opinion the Motion should be GRANTED. 

Accordingly, the subpoena is QUASHED pending further order of the Court; the 

accounts at issue shall be frozen as proposed by the Movants; and for purposes of 

information only counsel for the Movants are Ordered to be present at the hearing set for 

Friday, December 17,2010 at 10:00 a.m. 

It is so Ordered. 
~ 

Signed this ~ day of December, 2010. 

RO~~ 
Senior Umted States District Judge 
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EMERGENCY MOTION FOR CLARIFICATION OF COURT’S RULING [DOC#161] - Page 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           § EXPEDITED RELIEF REQUIRED 
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 
EMERGENCY MOTION FOR CLARIFICATION OF COURT’S RULING 

[DOC#161]   
 
 
TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE: 

  COMES NOW, Jeffrey Baron, Appellant, and respectfully requests 

clarification of this Court’s Ruling with respect to the hearing set December 17, 

2010, as to whether the hearing will be an evidentiary or non-evidentiary hearing. 

  In paragraph 4 of the response/motion filed by Mr. Urbanik last Friday [Doc. 

151], and supported by the affidavit of Mr. Urbanik, this Court was requested to 

enter an order.  The contents of that order, and accordingly, the relief requested, was 

not filed via PACER but was emailed by Mr. Urbanik separately.  Key parts of the 

order prayed for were listed in Mr. Baron’s motion for emergency stay [Doc. 157]. 

  If the hearing set on December 17th is an evidentiary hearing at which the 

facts, claims, legal rights, and other matters Mr. Urbanik has requested this Court 
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EMERGENCY MOTION FOR CLARIFICATION OF COURT’S RULING [DOC#161] - Page 2 

rule on will be decided, counsel for Mr. Baron will need to immediately conduct 

discovery in order to prepare for such a hearing.   

  In light of the fact that Mr. Baron has been deprived of both the funds to 

conduct such discovery, and the documents necessary to properly prepare for such 

a hearing (the receiver seized litigation and attorney-client documents from both Mr. 

Baron and the attorneys who had represented him), further action will be 

immediately required of appellate counsel. 

  If the hearing set for Friday, December 17, 2010 is a non-evidentiary hearing 

in which this Court desires to hear the argument of counsel relating to Mr. Baron’s 

motion to stay pending appeal, there would be no need for discovery. 

  Accordingly, Mr. Baron respectfully requests this Court to clarify whether the 

hearing set for Friday, December 17, 2010 will be an evidentiary or non-evidentiary 

hearing.  In order that counsel may proceed accordingly, a ruling today is requested. 

 

             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
             APPELLATE COUNSEL FOR  
             JEFFREY BARON 
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EMERGENCY MOTION FOR CLARIFICATION OF COURT’S RULING [DOC#161] - Page 3 

 
 

CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification  through the 

Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
 

 

CERTIFICATE OF CONFERENCE 

This is to certify that the undersigned conferred with Mr. Raymond J. Urbanik, attorney 

for DANIEL J. SHERMAN, Trustee for ONDOVA LIMITED COMPANY, and they 

opposed the motion. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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U.S. DISTRICT COURT 
NORTHBRN DISTRICT OF TEXAS 

FILED 

UNITED STATES DISTRICT C DEC I 5 2010 
NORTHERN DISTRICT OF TE 

DALLAS DIVISION 
~;aK, U''l~RJCT COURT 

~_________D_~_u~ ,;_~_q~_'~ '__ ____~J 
NETSPHERE, INC., MANILA § 

INDUSTRIES, INC., AND MUNISH § Case No. 3:09-CV-988-F 

KRISHAN, § 


Plaintiffs, 	 § 

§ 


v. 	 § 
§ 


JEFFREY BARON AND ONDOVA § 

LIMITED COMPANY, § 


Defendants. 	 § 

ORDER GRANTING EMERGENCY MOTION FOR CLARIFICATION 

BEFORE THE COURT is Defendant Jeffrey Baron's Emergency Motion for 

Clarification (Docket No. 165). In his Emergency Motion Mr. Baron requests clarification 

of the Court's December 13, 2010 Order Denying his Motion for Emergency Ruling on 

Motion to Stay Pending Appeal the Court's Order Appointing a Receiver. Specifically, 

Mr. Baron seeks clarification as to whether the hearing set for December 17, 2010 will be 

an evidentiary hearing. 

In order to fully consider Mr. Baron's pending Emergency Motion to Vacate Order 

Appointing Receiver and in the Alternative Motion for Stay Pending Appeal, the Court finds 

that an evidentiary hearing is necessary. Accordingly, the Court has reserved 

December 17, 2010 for hearing the arguments of the parties as well as any evidence the 

parties wish to present on the pending Emergency Motion. In the Court's view, there is not 

1 


USCA5 3565



enough time for discovery and none will be required. Trial lawyers regularly attend 

evidentiary hearings without the benefit ofdiscovery and have been doing so since the dawn 

of time. 

The hearing will convene at 10:00 a.m. on Friday, December 17,2010. The Court will 

break at 11 :30 a.m. for lunch and reconvene at 2:00 p.m. The parties should be prepared to 

conclude the hearing by 3 :30 p.m. Mr. Baron is ordered to appear in person at the hearing. 

It is so Ordered. 

Signed this 15th day of December, 2010. 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

NETSPHERE, INC.
MANILA INDUSTRIES, INC. AND
MUNISH KRISHAN

PLAINTIFFS,

V.
JEFFREY BARON AND
ONDOVA LIMITED COMPANY,

DEFENDANTS.

§
§
§
§
§
§
§
§
§
§
§
§

CIVIL ACTION NO. 3:09-CV-0988-F

SWORN DECLARATION OF SIDNEY B. ("SID") CHESNIN

Sidney B. ("Sid") Chesnin declares under penalty of perjury pursuant to the laws

of the United States as follows:

1. I have been licensed to practice law in Texas since 1982. I have been

licensed to practice law in Illinois since 1975. I am a 1975 graduate of the University of

Chicago Law School. I am rated AV by Martindale-Hubbell.

2. I was employed by Jeffrey Baron, Quantec LLC and Novo Point LLC as

counsel on November 16, 2010. My contracts provided that Baron would pay me $200 a

month, Quantec LLC would pay me $7800 a month and Novo Point LLC would pay me

$2000 a month. I was to invoice on the 30th a month and payment was due by the 10th of

the following month. True and correct copies of the contracts are attached hereto.

3. My primary duties before November 24,2010, the date of the Receivership

Sworn Declaration of Sidney B. ("Sid") Chesnin 1
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Order were to act as liason between Mr. Baron and the attorneys handling his interests

in the Ondova Limited bankruptcy, the Gerrit Pronske adversary proceeding, the

Mediator, Peter Vogel, and Stan Broome, the attorney for Baron in the adversary

proceeding and the State Court Attorney Fee Claims. I also was preparing to file a

response to a domain name arbitration proceeding.

4. I had agreed to substitute for Stan Broome in most but not all of the State

Court Cases. On November 24, Mr. Broome informed me he was going to file a motion

to withdraw in the Gerrit Pronske adversary proceeding. I offered to substitute in for him

instead, but he filed anyway, bringing down the receivership.

5. When I reviewed the receivership order, I noted that Quantec LLC and Novo

Point LLC were not listed as receivership parties. I assumed that the order would have

included them if it intended them to be covered. Accordingly, I informed Mr. Baron that I

would not charge him for my services thereafter, but would look to Quantec LLC and

Novo Point LLC for my compensation.

6. During the next week, I communicated with Barry Golden concerning Mr.

Baron's living expense budget, assisted Mr. Baron collect documents required by the

Receiver, paid for a courier out of my own pocket, and met with Mr. Baron and Mr.

Schepps. Mr. Schepps and Mr. Baron asked me to pass on several requests for funds to

Mr. Golden, which I did.

7. On November 30,2010, I participated in the conference call hearing on the

Verisign motion to modify. During that hearing, counsel for the receiver stated that

Quantec LLC and Novo Point LLC had always been covered by the Receivership Order.

Sworn Declaration of Sidney B. ("Sid") Chesnin 2
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Judge Ferguson indicated that a Motion to Clarify would be in order.

8. I immediately e-rnailed Barry Golden, counsel for the receiver, to ask if I

could be retained. He informed me that I was not and would not be retained, but I could

send him an invoice for my time up to November 24 for consideration.

I sent Mr. Golden an invoice for $2660 for the 8 days and added another invoice tor

$4900 for the period up to November 30 and commented that I might have to apply to

the court for payment since their negligence in omitting Quantec LLC and Novo Point

LLC from the receivership order had caused me to work a week longer than I otherwise

would have. I then emailed Jeff Baron and Jeff Harbin resigning effective immediately.

I returned the next day to help Mr. Baron collect his documents and then departed,

never to return.

9. I worked 120 hours (comes to $40/hr.) during the two weeks I was employed.

I have not received a penny from anyone, not Mr. Baron, Quantec LLC, Novo Point LLC,

or the Receiver.

Further Affiant Sayeth Not.

Signed under penalty of perjury under the laws of the United States this
16th day of December, 2010.

Sworn Declaration of Sidney B. ("Sid") Chesnin 3
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CERTIFICATE OF SERVICE

The undersign certifies that service has been made by the Clerk's electronic
service on all parties requiring notice as well as the following parties by email ..on
December 16, 2010
Barry Golden
Peter Loh
Peter Vogel
Jeff Baron
Jeff Harbin
Gary Schepps
Stan Broome

Sidney B. Chesnin

Sworn Declaration of Sidney B. ("Sid") Chesnin 4
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ATTORNEY· CLIENT AGREEMENT

This agreement CAgreement" or "Master Agreement") is between JL;t~6<Z--t i)J

(together "Client") on the one hand, and c;'vtlrel~~f-,<,,.JAttorney") on the other. This
Agreement is effective ~4-; 2010.

,l.f6·f./. J &-

Purpose of Agreement. Client is hiring Attorney and Attorney agrees to
represent Client in various litigation matters and in general matters for an initial term
of one month (the "Initial Period") and automatically renewing on a month-to-month
basis thereafter. For each litigation matter, Attorney and Client may enter into a
separate representation agreement (a "Specific Matter Agreement") that may set forth
the hourly rate of Attorney for purposes of determining and potentially recouping
necessary and reasonable attorneys' fees in any given litigation. Notwithstanding the
terms set forth in those Specific Matter Agreements, this Master Agreement governs the
entire relationship between Client and Attorney, and the terms of the Master·
Agreement, including those with respect to the fees due Attorney, supersede any
conflicting terms in any other agreements, including without limitation, the hourly rater
set forth in a Specific Matter Agreement.

Scope of Engagement. Attorney is responsible for overseeing and handling all of
Client's litigation matters, including without limitation, research, drafting, filing,
conducting discovery, coordinating with opposing and local counsel, and handling
hearings and trials for Client. Attorney will handle all litigation matters directly as .
counsel of record and will oversee, manage and direct other matters with local counsel
when litigation is in a foreign state. Attorney is also responsible for general legal.
matters such as contract drafting and consulting. Attorney is further responsible for,
administrative functions as the company may designate. Except for working on the
following cases, Attorney shall devote exclusively to representing the Client and shall
not provide services or perform work for any other client, except as otherwise agreed to
by further written agreement. ~e.·lrl(G'V

During times the Attorney provides services for other clients, Attorney's compensation
shall be adjusted in accordance with the provisions in the Payment paragraph of this
Agreement. Further, Attorney will obtain a large amount of confidential information
and agrees that, during the term of this Agreement or any time thereafter, Attorney will
not represent any party that is adverse to Client. Attorney shall provide work product, ,
regardless of stage of completion, to Client' s officers as requested and shall further

i~A~T=T=O~R~N=E~Y~-C~LI=E7N=T~A~G=RE~E~ME~NT~--------------!
EXHIBIT
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communicate the status of the various matters within Attorney's responsibility as
requested.

Payment. On the 30th of each month that Attorney performs all work defined in
the Scope of Engagement section of this Agreement, Attorney shall submit an invoice to
Client and shall be paid within ten (10) days from the date an invoice is submitted, the
amount of $ ~vQ ;".. , except that the amount paid for any period in which Attorney
performs work for others shall be $ C t.>ft\ P'ry. The first month's payment shall be

I I !

calculated on a prorated basis. I

I

I
Additional Matters. Attorney will not lenter into a fee sharing arrangement

concerning any matters related to Client without ,Client's written approval.

Expenses. In addition to Attorney's fee for rendering professional services,
Attorney will be reimbursed for other charges arid expenses incurred directly related to

I
the performance of legal services for Client. Notwithstanding the foregoing, Attorney
shall not be expected to incur out of pocket expenses for any charges or expenses over
$100 in any month. All charges and expenses e~ceeding $100 in any month, shall be .
paid by Client directly to the outside Vendor providing such good or services. Attorney
will obtain prior approval, which shall not be unreasonably withheld, from an officer of
Client on behalf of whom Attorney will incur any charges or expenses over $100 or
when charges and expenses in aggregate exceed $300 in any month.

I

Termination or Withdrawal; Notice. Client may terminate this Agreement, and
Amended Agreements, as well as any Specific IMatter Agreement, at any time by
providing notice to Attorney (NTermination Date"). Attorney may terminate this
Agreement and all Amended Agreements, as well.as any Specific Matter Agreement, at
any time by providing notice to Client ("Termination Date"). Notice is effective only
when sent to the following email address: i

I

- r·~/~ (.
Attorney c;;aj£S)..-) {N fZ.-.l/i2 ! fvtOt v < C0/y\

Client

ATTORNEY-CLIENT AGREEMENT
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V~11U~:Ch01C~DJ law, The parties agree that Texas law governs this Agreement
and that venue for any dispute concerning this Agreement lies solely in Dallas County,
Texas,

Amendment to Agreement. This Agreement can be amended and/or modified

only by written agreement signed by both parties C Amended Agreement"). If
amended, the terms of any Amended Agreement, including those with respect to the
fees due Attorney, supersede any conflicting terms in this Agreement. .

.J ci ,;,'( V .:.'Ts, ~~ C"'- zf;.,~" .' . «:

., i ..u:.-,,\. il .1 _.1 .t (,0 L ,7 i'i ti "r~/::T,.; <...., "-~ iI 'it (:, ••_. f..v..",,;'tC.7 C~
PCv-1V~'v" "'~ C _ 'r:"'~.- D
~1\.;.s ! Tr..i i. k: (';'..-l u.--.. J .- \"

~ ,. . ( t>-".s:"'; i" S .(<....-/1. A/;/}')&:J 1..t/{ J jl;t vi '1'!1...n~

Client
/"'>

,/ /

C/7< :;v /
i ,"

/
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ATTORNEY- CLIENT AGREEMENT

This agreement ("Agreement" or "Master Agreement") is between Quantec LLC
("Client") on the one hand, and Sidney Chesnin ("Attorney") on the other. This
Agreement is effective November 16,2010.

Purpose of Agreement. Client is hiring Attorney and Attorney agrees to
represent Client in various litigation matters and in general matters for an initial term
of one month (the "Initial Period") and automatically renewing on a month-to-month
basis thereafter. For each litigation matter, Attorney and Client may enter into a
separate representation agreement (a "Specific Matter Agreement") that may set forth
the hourly rate of Attorney for purposes of determining and potentially recouping
necessary and reasonable attorneys' fees in any given litigation. Notwithstanding the
terms set forth in those Specific Matter Agreements, this Master Agreement governs the
entire relationship. between Client and Attorney, and the terms of the Master
Agreement, including those with respect to the fees due Attorney, supersede any
conflicting terms in any other agreements, including without limitation, the hourly rate
set forth in a Specific Matter Agreement.

Scope of Engagement. Attorney is responsible for overseeing and handling all of
Client's litigation matters, including without limitation, research, drafting, filing,
conducting discovery, coordinating with opposing and local counsel, and handling
hearings and trials for Client. Attorney will handle all litigation matters directly as
counsel of record and will oversee, manage and direct other matters with local counsel
when litigation is in a foreign state. Attorney is also responsible for general legal
matters such as contract drafting and consulting. Attorney is further responsible for
administrative functions as the company may designate. Except for working on the
following cases, Attorney shall devote exclusively to representing the Client and shall
not provide services or perform work for any other client, except as otherwise agreed to
by further written agreement.

During times the Attorney provides services for other clients, Attorney's compensation
shall be adjusted in accordance with the provisions in the Payment paragraph of this
Agreement. Further, Attorney will obtain a large amount of confidential information
and agrees that during the term of this Agreement or any time thereafter, Attorney will
not represent any party that is adverse to Client. Attorney shall provide work product,
regardless of stage of completion, to Client's officers as requested and shall further

EXHIBIT--=---~-=~-=---=-~~=-------------------~~ATTORNEY -CLIENT AGREEMENT I
~
i1iQ.
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communicate the status of the various matters within Attorney's responsibility as
requested.

Payment. On the 30th of each month that Attorney performs all work defined in
the Scope of Engagement section of this Agreement, Attorney shall submit an invoice to
Client and shall be paid within ten (10) days from the date an invoice is submitted, the
am~unt of $ 7,80,0.00. The ~st month' slayme~t shall be c:ucula~ed on a prorated
basis. (7", .,.*!;" ,,/~ lr.:.qv"'~1 tJ (~r)(-4Ir.J 0-" ~L; <7;'/1..•, ~ c •••.s~ ~

» hcvU' Ic.o p~l.J J D.0c) '-?5c

Additional Matters. Attorney will not enter into a fee sharing arrangement
concerning any matters related to Client without Client's written approval.

Expenses. In addition to Attorney's fee for rendering professional services,
Attorney will be reimbursed for other charges and expenses incurred directly related to
the performance of legal services for Client. Notwithstanding the foregoing, Attorney
shall not be expected to incur out of pocket expenses for any charges or expenses over
$100 in any month. All charges and expenses exceeding $100 in any month, shall be
paid by Client directly to the outside Vendor providing such good or services. Attorney
will obtain prior approval, which shall not be unreasonably withheld, from an officer of
Client on behalf of whom Attorney will incur any charges or expenses over $100 or
when charges and expenses in aggregate exceed $300 in any month.

Termination or Withdrawal; Notice. Client may terminate this Agreement, and
Amended Agreements, as well as any Specific Matter Agreement, at any time by
providing notice to Attorney ("Termination Date"). Attorney may terminate this
Agreement and all Amended Agreements, as well as any Specific Matter Agreement, at
any time by providing notice to Client ("Termination Date"). Notice is effective only
when sent to the following email address:

Attorney
schesnin@hotmail.com

Client
jeff@jeffharbin.com

ATTORNEY-CLIENT AGREEMENT Page 2 on
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Venue; Choice of Law. The parties agree that Texas law governs this Agreement
and that venue for any dispute concerning this Agreement lies solely in Dallas County,
Texas.

Amendment to Agreement. This Agreement can be amended and/or modified
only by written agreement signed by both parties ("Amended Agreement"). If
amended, the terms of any Amended Agreement, including those with respect to the
fees due Attorney, supersede any conflicting terms in this Agreement.

f!t ; jIh 0.';-<> j; ouJ.s"le <;::'f.J;{S",'-
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Client
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ATTORNEY· CLIENT AGREEMENT

This agreement (IIAgreement" or "Master Agreement") is between Novo Point LLC
(IIClient") on the one hand, and Sidney Chesnin (IIAttorney If) on the other. This
Agreement is effective November 16, 2010.

Purpose of Agreement. Client is hiri g Attorney and Attorney agrees to
represent Client in various litigation matters d in general matters for an initial term
of one month (the "Initial Period") and autom tically renewing on a month-to-month
basis thereafter. For each litigation matter, ttorney and Client may enter into a
separate representation agreement (a "Specific atter Agreement") that may set forth
the hourly rate of Attorney for purposes of etermining and potentially recouping
necessary and reasonable attorneys' fees in an given litigation. Notwithstanding the
terms set forth in those Specific Matter Agreem ts, this Master Agreement governs the
entire relationship between Client and Att rney, and the terms of the Master
Agreement, including those with respect to e fees due Attorney, supersede any
conflicting terms in any other agreements, incl ding without limitation, the hourly rate
set forth in a Specific Matter Agreement.

Scope of Engagement. Attorney is respo ible for overseeing and handling all of
Client's litigation matters, including witho t limitation, research, drafting, filing,
conducting discovery, coordinating with opJOSing and local counsel, and handling
hearings and trials for Client. Attorney will/handle all litigation matters directly as
counsel of record and will oversee, manage 56 direct other matters with local counsel
when litigation is in a foreign state. Atto ey is also responsible for general legal
matters such as contract drafting and consul' g. Attorney is further responsible for
administrative functions as the company ma designate. Except for working on the
following cases, Attorney shall devote exclusi ely to representing the Client and shall
not provide services or perform work for any ther client, except as otherwise agreed to
by further written agreement.

During times the Attorney provides services (or other clients, Attorney's compensation
shall be adjusted in accordance with the provisions in the Payment paragraph of this
Agreement. Further, Attorney will obtain a ~arge amount of confidential information
and agrees that, during the term of this Agreerent or any time thereafter, Attorney will
not represent any party that is adverse to Client. Attorney shall provide work product,
regardless of stage of completion, to Client's officers as requested and shall further

EXHIBIT
ATTORNEY-CLIENT AGREEMENT Page 1 of3
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communicate the status of the various matters within Attorney's responsibility as
requested.

Payment. On the 30th of each month that Attorney performs all work defined in
the Scopeof Engagement section of this Agreement, Attorney shall submit an invoice to
Client and shall be paid within ten (10)days from the date an invoice is submitted, the
amount of $ 2,000.00. The first month's eayment shall pe calculated on a prorated
basis. ()'" t)A-V p/I..I>/ A t1" ••4tr t$ Ivll~ r;:;n;,r;,f"fv <:tJ,J ~" e ••T<·n Cq.t.FI, ~ •• ,t...It~l

£>~ ('0., A :{'O.()O· SJC

Additional MaUers. Attorney will not enter into a fee sharing arrangement
concerning any matters related to Client without Client's written approval.

Expenses. In addition to Attorney's fee for rendering professional services,
Attorney willbe reimbursed for other charges and expenses incurred directly related to
the performance of legal services for Client. Notwithstanding the foregoing, Attorney
shall not be expected to incur out of pocket expenses for any charges or expenses over
$100in any month. All charges and expenses exceeding $100 in any month, shall be
paid by Client directly to the outside Vendor providing such good or services. Attorney
will obtain prior approval, which shall not be unreasonably withheld, from an officerof
Client on behalf of whom Attorney will incur any charges or expenses over $100 or
when charges and expenses in aggregate exceed $300 in any month.

Termination or Withdrawal; Notice. Client may terminate this Agreement, and
Amended Agreements, as well as any Specific Matter Agreement, at any time by
providing notice to Attorney ("Termination Date"). Attorney may terminate this
Agreement and all Amended Agreements, as well as any SpecificMatter Agreement, at
any time by providing notice to Client ("Termination Date"). Notice is effective only
when sent to the following email address:

Attorney
schesnin@hotmail.com

Client
jeff@jeffharbin.com

ATTORNEY-CLIENT AGREEMENT Page 2 of3
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Venue; Choice of Law. The parties agree that Texas law governs this Agreement
and that venue for any dispute concerning this Agreement lies solely in Dallas County,
Texas.

Amendment to Agreement. This Agreement can be amended and/or modified
only by written agreement signed by both parties ("Amended Agreement"). If
amended, the terms of any Amended Agreement, including those with respect to the
fees due Attorney, supersede any conflicting terms in this Agreement.p. J) hD0-'>..,) oJf~f4it. ~'l.-rRf'·_ -
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REQUEST TO TAKE JUDICIAL NOTICE – Page 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

NETSPHERE, INC., et al., §  
 §  
v. § Case No. 3:09-CV-00988-F 
  §  
JEFFREY BARON, et al. § 

 
TRUSTEE’S REQUEST THAT THE COURT 

TAKE JUDICIAL NOTICE 

TO THE HONORABLE ROYAL FURGESON, SENIOR U.S. DISTRICT COURT JUDGE: 
 
 COMES NOW Daniel J. Sherman (the "Trustee"), the duly-appointed Chapter 11 Trustee 

of Ondova Limited Company ("Ondova"), and requests pursuant to Rule 201 of the Federal 

Rules of Civil Procedure that the Court take judicial notice of the facts shown in Exhibits 1, 2 

and 3 to this Request on the following grounds: 

1. The matters shown on Exhibits 1, 2 and 3 to this Request are capable of accurate 

and ready determination by resort to resources whose accuracy cannot reasonably be questioned. 

In particular, these are matters shown of record in the official records of this Court, the United 

States Bankruptcy Court for the Northern District of Texas, and various Texas District Courts 

located in Dallas County, Texas. With respect to certain individual claims for attorneys fees 

shown in Exhibit 2 the information is based communications with the Trustee, the Receiver, or 

their counsel as shown on Exhibit 2. 

2. Taking judicial notice of these matters will shorten the time required for the 

presentation of evidence at the hearing presently scheduled for December 17, 2010. 

Respectfully submitted this 16th day of December, 2010. 
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       MUNSCH HARDT KOPF & HARR, P.C. 

       By:  /s/ Raymond J. Urbanik  
        Raymond J. Urbanik, Esq. 
        Texas Bar No. 20414050 
        Dennis L. Roossien, Jr. 
        Texas Bar No. 00784873 
        3800 Lincoln Plaza 
        500 N. Akard Street 
        Dallas, Texas 75201-6659 

Telephone:  (214) 855-7500 
Facsimile:  (214) 855-7584 
rurbanik@munsch.com 
droossien@munsch.com    

 
ATTORNEYS FOR DANIEL J. 
SHERMAN, CHAPTER 11 TRUSTEE 
FOR ONDOVA 

 
CERTIFICATE OF SERVICE 

I hereby certify that, on December 16, 2010, a true and correct copy of the foregoing 

document was sent to all counsel appearing of record through the Court's ECF system.  

       /s/ Raymond J. Urbanik   
       Raymond J. Urbanik 
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REQUEST TO TAKE JUDICIAL NOTICE – Page 3 

EXHIBIT 1 
 
Jeffrey Baron has been represented by the counsel listed below during the times listed below in  
Ondova Limited Co. v. Netsphere, Inc. et al. and related cases. 
 

FIRM DATE APPEARED DATE WITHDREW LAWSUIT 

Mateer & Shaffer Nov. 14, 2006 

 

Dec. 6, 2006 

 

 

March 26, 2007 

DC-06-11717, 68th 
Dist. Ct. 

3:07-cv-00229-D ND 
Texas 

Luce Forward 
Hamilton & Scripps 
(California counsel) 

Dec. 6, 2006 March 6, 2007 3:07-cv-00229-D ND 
Texas 

Mateer & Shaffer Jan. 2, 2007 (date of 
removal from DC-06-
011717) 

April 2, 2007 3:07-cv-00001-D  ND 
Texas 

Carrington Coleman Jan. 29, 2007 

 

Nov. 10, 2007  DC-06-11717 68th 
Dist. Ct. 

3:07-cv-00001-D  ND 
Texas 

3:07-cv-01812-D ND 
Texas 

Bickel & Brewer November 10, 2007 c. May, 2008 DC-06-11717 68th 
Dist. Ct. 

Aldous / Rasansky April 16, 2009 c. June 4, 2009 DC-06-011717, 68th 
Dist. Ct. 

Fee, Smith, Sharp & 
Vitullo 

June 16, 2009 June 23, 2009 3:09-cv-00988-F 

Bell & Weinstein June 16, 2009 June 23, 2009 3:09-cv-00988-F 

Caleb Rawls June 16, 2009 June 23, 2009 3:09-cv-00988-F 

Friedman & Feiger June 23, 2009 Jan 29, 2010 3:09-cv-00988-F 

Wright, Ginsburg 
Brusilow PC 

July 27, 2009 (date of 
filing) 

Sept. 11, 2009 09-34784-sgj11 

Jeffrey T. Hall Oct. 17, 2009 August 26, 2010 3:09-cv-00988-F 

Pronske & Patel Dec. 10, 2009 Sept. 9, 2010 3:09-cv-00988-F and 
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09-34784-sgj11 

Dean Ferguson July 23, 2010 August 28, 2010 and 

Sept. 13, 2010 

09-34784-sgj11 

Gary Lyons August 26, 2010  3:09-cv-00988-F 

Martin Keith Thomas Sept. 14, 2010 c. Nov. 2010 09-34784-sgj11 

Stan Broome Sept. 15, 2010 c. Nov. 19, 2010 09-34784-sgj11 

Sid Chesnin Nov. 16, 2010 Nov. 30, 2010 Various state court 
cases and bankruptcy 

Gary N. Schepp Dec. 2, 2010  3:09-cv-00988-F 
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EXHIBIT 2 
 
The attorneys listed below have filed lawsuits or made claims for unpaid legal fees arising out of 
their representation of Jeffrey Baron. 
 

LAWSUITS FOR LEGAL FEES 
THAT BARON REFUSED TO PAY 

PLAINTIFF LAW FIRM CASE NO. AMOUNT CLAIMED 

Bickel & Brewer DC-08-05825 14th Dist. Ct. Unknown 

Fee Smith Sharp & 
Vitullo LLP 

DC-10-05229 192nd Dist. Ct. Unknown 

Pronske & Patel DC-10-11915 193rd Dist. Ct. $241,172 

Jeffrey T. Hall No. 366-04714-2010 366th Dist. Ct. Unknown 

Friedman & Feiger DC-10-12100 44th Dist. Ct. Unknown 

Robert J. Garrey 296-04703-2010 196th Dist. Ct.  Unknown 

David Pacione DC-10-06464 101st Dist. Ct. Unknown 

 
 

PRE-BANKRUPTCY CLAIMS FILED BY LAWYERS OR LAW FIRMS 
THAT BARON REFUSED TO PAY 

FIRM AMOUNT 

Aldous Law Firm 
Attention:  Charla Aldous 
2305 Cedar Springs, Suite 200 
Dallas, TX 75201 

Resolved for $200,000 

Bennett, Weston & LaJone 
1750 Valley View Lane, Suite 120 
Dallas, TX 75234 

$1,100.41 

Bickel and Brewer 
Attention:  John Bickel 
1717 Main Street, Suite 4800 
Dallas, TX 75201 

$42,500.00 

Carrington, Coleman, Sloman & Blumenthal, LLP 
Attn:  J. Michael Sutherland 
901 Main Street, Suite 5500 
Dallas, TX 75202 

$224,223.27 
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PRE-BANKRUPTCY CLAIMS FILED BY LAWYERS OR LAW FIRMS 
THAT BARON REFUSED TO PAY 

FIRM AMOUNT 

Davis & Beverly, PLLC 
1221 Merit Drive, Suite 1660 
Dallas, TX 75251 

$11,071.50 

Fee Smith Sharp & Vitullo, LLP 
Attn:  Louis Vitullo 
13155 Noel Road, Suite 1100 
Dallas, TX 75240 
Telephone:  (972) 934-9200 
Facsimile:  (972) 934-9200 
E-mail:  lvitullo@feesmith.com 

$21,404.94 

Friedman and Feiger, L.L.P. 
Attn:  Ryan Lurich 
5301 Spring Valley Rd., Ste. 200 
Dallas, TX 75254 
Telephone:  (972) 788-1400 
Facsimile:  (972) 788-2667 
E-mail:  rlurich@fflawoffice.com 

unknown 

Giordani Schurig Beckett Tackett LLP 
100 Congress Avenue, Suite 2200 
Austin, TX 78701 

$12,443.33 

Law Offices of Rajiv Jain 
10 Corporate Park, Suite 315 
Irvine, CA 92612 

$1,379.51 

Kerr & Wagstaffe LLP 
100 Spear Street, Suite 1800 
San Francisco, CA 94105 

$3,335.36 

Kevin F. D'Amour, P.C. 
P. O. Box 10829 
St. Thomas, VI 00801 

$1,178.00 

Lackey Hershman 
3102 Oak Lawn Ave., Suite 777 
Dallas, TX 75219 

$6,383.58 

Nace & Motley, LLP 
Attn:  Kristy Motley 
100 Crescent Court, 7th Floor 
Dallas, TX 75201 

$20,073.00 
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PRE-BANKRUPTCY CLAIMS FILED BY LAWYERS OR LAW FIRMS 
THAT BARON REFUSED TO PAY 

FIRM AMOUNT 

Newman & Newman 
505 Fifth Avenue South, Suite 610 
Seattle, WA 98104 

17,572.86 

Owens, Clary & Aiken, L.L.P. 
700 North Pearl Street, Suite 1600 
Dallas, TX 75201 

$4,887.14 

Pronske and Patel 
Attn:  Gerrit Pronske 
2200 Ross Avenue, Suite 5350 
Dallas, TX 75201 
Telephone:  (214) 658-6500 
Facsimile:  (214) 658-6509 
E-mail:  gpronske@pronskepatel.com 

$9,678.26 

Rasanksy Law Firm 
Attn:  Jeff Rasansky 
2524 McKinnon, Suite 625 
Dallas, TX 75200 

Resolved for $200,000 

Reed Smith LLP 
Raymond Cardozo 
Dept. 33489 
P. O. Box 39000 
San Francisco, CA 94139 

$5,000.00 

Reyna, Hinds & Crandall 
1201 Elm, Suite 3850 
Dallas, TX 75270 

$14,875.74 

Riney Palter PLLC 
5949 Sherry Lane, Suite 1616 
Dallas, TX 75225-8009 

$5,141.03 

Rowbotham and Associates 
Attn:  Rich Rowbotham 
101 Second Street, Suite 1200 
San Francisco, CA 94105 

$35,821.00 

Randal C. Shaffer 
The Law Office of Randal C. Shaffer 
P. O. Box 5129 
Dallas, TX 75208 

$30,897.50 
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PRE-BANKRUPTCY CLAIMS FILED BY LAWYERS OR LAW FIRMS 
THAT BARON REFUSED TO PAY 

FIRM AMOUNT 

Law Offices of Graham R. Taylor 
101 Montgomery St., Ste. 2050 
San Francisco, CA 94104 

$26,950.00 

Thompson & Knight LLP 
1722 Routh St., Suite 1500 
Dallas, TX 75201-2533 

$1,579.50 

TOTAL $697,495.93 

 

POST BANKRUPTCY LEGAL FEES 
FORMALLY OR INFORMALLY CLAIMED 

FIRM  AMOUNT 

Gerrit Pronske  
Pronske and Patel 
2200 Ross Avenue, Suite 5350 
Dallas, TX 75201 
Telephone:  (214) 658-6500 
Facsimile:  (214) 658-6509 
E-mail:  gpronske@pronskepatel.com 

$241,172.70 

Filed a Section 503(b)(9) 
substantial contribution claim 

Michael B. Nelson, Esq. 
Attorney & Counselor at Law 
2500 Old Crow Canyon Road 
Bldg. 200, Ste. 225 
San Ramon CA 94583 
Telephone: (925) 977-8000 
Fax: (925) 977-8195  
Email:  brittany@michaelbnelson.net 

$22,101.05 

Based on a letter to the 
Receiver 

Dean Ferguson 
4715 Breezy Point Dr. 
Kingwood, TX 77345 
Telephone:  (713) 834-2399 
E-mail:  dean@dwferglaw.com 

$20,000.00 

Based on an email to the 
Receiver 

Jeffrey T. Hall 
Attorney at Law 
7242 Main Street 
Frisco, TX 75034 
Telephone:  (972) 335-8346 
Facsimile:  (972) 335-9191 

$5,000.00 

Based on an email to the 
Receiver 
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POST BANKRUPTCY LEGAL FEES 
FORMALLY OR INFORMALLY CLAIMED 

FIRM  AMOUNT 

E-mail:  jthallesq@gmail.com 

Gary G. Lyon 
P. O. Box 1227 
Anna, TX 75409 
Telephone:  (972) 977-7221 
Facsimile:  (214) 831-0411 
E-mail:  glyon.attorney@gmail.com 

Unknown 

Based on an email to the 
Receiver 

Mark Taylor  
Powers Taylor LLP 
8150 North Central Expressway, Suite 1575 
Dallas, Texas 75206 
Telephone:  (214) 239-8900 
Facsimile:  (214) 239-8901 
E-mail:  mark@cptlawfirm.com 

$78,058.50 

Filed a Section 503(b)(9) 
substantial contribution claim 

Stephen Jones 
Jones, Otjen & Davis 
114 East Broadway, Suite 1100 
P. O. Box 472 
Enid, OK 73702-0472 
Telephone:  (580) 242-5500 
Facsimile:  (580) 242-4556 
E-mail:  sjones@stephenjoneslaw.com 

Unknown 

Based on a report to Trustee’s 
counsel. 

Eric Taube 
Hohmann, Taube & Sanders, LLP 
100 Congress Avenue, 18th Floor 
Austin, TX 78701 
Telephone:  (512) 472-5997 
Facsimile:  (512) 472-5248 
E-mail:  erict@hts-law.com 

Estimated $200,000 total for 
Hohman, Taube & Sanders, 
LLP; Schurig Jetel Beckett 
Tackett; and West & 
Associates 

Filed a Section 530(b)(9) 
substantial contribution claim. 

Elizabeth Schurig 
Schurig Jetel Beckett Tackett 
100 Congress Avenue, 22nd Floor 
Austin, TX 78701 
Telephone:  (512) 370-2732 
Facsimile:  (512) 370-2751 
E-mail:  eschurig@sjbt.com 

Estimated $200,000 total for 
Hohman, Taube & Sanders, 
LLP; Schurig Jetel Beckett 
Tackett; and West & 
Associates 
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POST BANKRUPTCY LEGAL FEES 
FORMALLY OR INFORMALLY CLAIMED 

FIRM  AMOUNT 

Craig Capua 
West & Associates 
320 South R.L. Thornton Freeway 
Suite 300 
Dallas, TX 75203 
Telephone:  (214) 941-1881 
Facsimile:  (214) 941-1399 
E-mail:  craig.c@westllp.com 

Estimated $200,000 total for 
Hohman, Taube & Sanders, 
LLP; Schurig Jetel Beckett 
Tackett; and West & 
Associates 

John Cone 
Hitchcock Evert LLP 
750 North St. Paul Street, Suite 1110 
Dallas, TX 75201 
Telephone:  (214) 953-1111 
Facsimile:  (214) 953-1121 
E-mail:  jcone@hitchcockeveret.com 

Unknown 

Based on a report to Trustee’s 
counsel. 

Broome Law Firm, PLLC 
Stanley D. Broome 
105 Decker Court, Ste. 850 
Irving, TX 75062 
sbroom@broomelegal.com 

$28,175.03 

Based on a letter to the 
Receiver 

Sidney B. Chesnin 
Attorney at Law 
4841 Tremont, Suite 9 
Dallas, Texas 75246 

$4,952.60 

Based on a letter to the 
Receiver 

James M. Eckels, Esq. 
7505 John Carpenter Freeway 
Dallas, TX 75247 
jamesmeckels@gmail.com 

$7,000.00 

Based on a letter to the 
Receiver 

Joshua E. Cox 
Attorney at Law 
P. O. Box 2072 
Keller, TX 76244 
j.cox.email@gmail.com 

$2,718.75 

Based on a letter to the 
Receiver 
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EXHIBIT 3 
 
Jeffrey Baron was warned of the possible consequences of his continued vexatious conduct by 
this Court or the Bankrupcty Court on the dates shown. 
 

CASE DATE DOCKET REF. 

3:09-cv-00988-F June 19, 2009 Distr. Dkt. 38-2, p. 54, lines 16-18 

3:09-cv-00988-F July 1, 2009 Distr. Dkt. 38-2, p.54, lines 16-18 

3:09-cv-00988-F July 9, 2009 Distr. Dkt. 39-2, p. 19, lines 12-1 

3:09-cv-00988-F July 28, 2009 Distr. Dkt. 52, p. 16 and following 

3:09-cv-00988-F August 18, 2009 Distr. Dkt. 66, p. 66, lines 13-16 

3:09-cv-00988-F September 10, 2009 Distr. Dkt. 68, p. 28, lines 8-25 

09-34784-sgj11 August 5, 2009 Bankr. Dkt. 38, p. 80 line 21 – 24 

09-34784-sgj11 Sept. 1, 2009 Bankr. Dkt. 126, p. 227 line 21 – 25 

09-34784-sgj11 Sept. 2, 2009 Bankr. Dkt. 56 

09-34784-sgj11 Sept. 11, 2009 Bankr. Dkt. 112, p. 36 line 9 – 15 

09-34784-sgj11 April 7, 2010 Bankr. Dkt. 298, p. 38 line 5 – 9 

09-34784-sgj11 July 12, 2010 Bankr. Dkt. 412, p. 112 line 21 – 24 

09-34784-sgj11 Sept. 15, 2010 Bankr. Dkt. 470, p. 6 line 2 – 9 

09-34784-sgj11 Sept. 22, 2010 Bankr. DK 471,  

09-34784-sgj11 Sept. 30, 2010 Bankr. Dk 534 p. 65 

09-34784-sgj11 October 8, 2010 Bankr. Dk 535 p. 9 

09-34784-sgj11 October 12, 2010 Bankr. Dkt. 484, p. 108 

09-34784-sgj11 Nov. 17, 2010 Bankr. Dkt. 533, p. 23 
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MOTION TO DISQUALIFY RAYMOND J. URBANIK, COUNSEL FOR DANIEL J SHERMAN  
AND BRIEF IN SUPPORT  - Page 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           §  
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 
 

MOTION TO DISQUALIFY RAYMOND J. URBANIK, COUNSEL  
FOR DANIEL J SHERMAN AND BRIEF IN SUPPORT   

 
TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE: 

  COMES NOW, Jeffrey Baron, Appellant, and moves for the disqualification 

of Mr. Urbanik as counsel for Mr. Sherman because his continued advocacy before 

this Court is unethical and a violation of the Texas Disciplinary Rules of 

Professional Conduct.  

1. A District Court is obliged to take measures against unethical conduct 

occurring in connection with any proceeding before it.  Woods v. Covington Cty. 

Bank, 537 F. 2d 804, 810 (5th Cir. 1976).  A motion to disqualify counsel is the 

proper method for a party-litigant to bring the issues of a breach of ethical duties to 

the attention of the court.  McCuin v. Texas Power & Light Co., 714 F. 2d 1255,  

1264 (5th Cir. 1983). 
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2. Rule 3.08(a) of the Texas Disciplinary Rules of Professional Conduct 

expressly prohibits continued employment as an advocate before a tribunal in a 

contemplated or pending adjudicatory proceeding if the lawyer knows or believes 

that the lawyer is or may be a witness necessary to establish an essential fact on 

behalf of the lawyer's client. 

3.  Prior to today, Mr. Urbanik has received the benefit of the doubt that his 

advocacy before this tribunal fell within the scope of exception 4 to the rule 

applying to a lawyer who is a party to the action.  However, Mr. Urbanik has now 

made clear that he is not a party and is not appearing as a party.  Accordingly, the 

exception to Rule 3.08(a) does not apply. 

4.  Mr. Urbanik has established by sworn declaration that he is a witness to 

the substantive matters involved in this case and the motion for stay pending 

appeal of the appointment of the receiver.  Mr. Urbanik’s sworn declaration was 

the only declaration offered by Mr. Sherman in response to Mr. Baron’s motion.  

Mr. Urbanik’s sworn testimony (offered on behalf of his advocated position 

opposing stay of the receivership order) includes that: 

a. He has personal knowledge of the facts stated in his declaration. 

b. He is familiar based on a review of records the asset structure 

Jeffrey Baron established, and such structure is accurately 

reflected in a chart offered by Mr. Urbanik. 
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c. According to his claimed personal knowledge, immediately 

subsequent to the appointment of the Receiver, steps had to 

be taken to stop the transfer of valuable property, including 

300,000 internet domain names, to a foreign entity outside of 

the jurisdiction of the federal courts. 

d. He claims personal knowledge that Mr. Baron's assets are 

substantially located in the Cook Islands, and that such location 

is notorious for asset protection and non-compliance with United 

States law. 

e. He claims personal knowledge that the entities located in the 

Cook Islands are controlled by Mr. Baron. 

f. He claims personal knowledge that Mr. Baron has used a total 

of seventeen attorneys, three of whom did not formally enter an 

appearance. 

g. He claims personal knowledge that Mr. Baron has hired and 

filed numerous attorneys since the Trustee's appointment, 

through the related entities. 
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5.   The need for maintaining a clear differentiation between the role of 

witness and the role of advocate are particularly significant in this case where the 

motion against Mr. Baron came after he objected to a fee application made by Mr. 

Urbanik.  

  

 Accordingly, Mr. Baron respectfully moves for the disqualification of Mr. 

Urbanik as counsel for Mr. Sherman because his continued advocacy before this 

Court is unethical. 

 

             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
             APPELLATE COUNSEL FOR  
             JEFFREY BARON 
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CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification through the 

Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
 

 

 

 

CERTIFICATE OF CONFERENCE 

This is to certify that the undersigned conferred with Mr. Raymond J. Urbanik, attorney 

for DANIEL J. SHERMAN, Trustee for ONDOVA LIMITED COMPANY, and they 

opposed the motion. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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Rule 3.08 Lawyer as Witness 

(a) A lawyer shall not accept or continue employment as an advocate before a tribunal in a 
contemplated or pending adjudicatory proceeding if the lawyer knows or believes that the 
lawyer is or may be a witness necessary to establish an essential fact on behalf of the 
lawyer's client unless: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony will relate solely to a matter of formality and there is no reason to believe 
that substantial evidence will be offered in opposition to the testimony; 

(3) the testimony relates to the nature and value of legal services rendered in the case; 

(4) the lawyer is a party to the action and is appearing pro se; or 

(5) the lawyer has promptly notified opposing counsel that the lawyer expects to testify in 
the matter and disqualification of the lawyer would work substantial hardship on the client.  

(b) A lawyer shall not continue as an advocate in a pending adjudicatory proceeding if the 
lawyer believes that the lawyer will be compelled to furnish testimony that will be 
substantially adverse to the lawyer's client, unless the client consents after full disclosure. 

(c) Without the client's informed consent, a lawyer may not act as advocate in an 
adjudicatory proceeding in which another lawyer in the lawyer's firm is prohibited by 
paragraphs (a) or (b) from serving as advocate. If the lawyer to be called as a witness could 
not also serve as an advocate under this Rule, that lawyer shall not take an active role before 
the tribunal in the presentation of the matter. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

NETSPHERE, INC., et al §  
 §  
v. §  Case No. 3:09-CV-00988-F 
 §  
JEFFREY BARON, et al §  

RESPONSE TO MOTION TO DISQUALIFY 
 

TO THE HONORABLE ROYAL FERGUSON, SENIOR U.S. DISTRICT COURT JUDGE: 

COMES NOW, Daniel J. Sherman (the "Trustee"), the duly appointed Chapter 11 trustee 

of Ondova Limited Company ("Ondova") and files this Response to Motion to Disqualify and 

Motion for Sanctions as follows: 

SUMMARY OF ARGUMENT 

 An attorney witness is disqualified under Rule 3.08 of the Texas Rules of Disciplinary 

Procedure only if the lawyer’s testimony is “necessary to establish an essential fact.”1 It is not a 

Rule intended to be a standard for substantive disqualification.2 Baron’s Motion to Disqualify 

ignores the text of the Rule and its purpose in an effort to continue a pattern of harassment that 

has included a string of Motions whose clear intent was to harass the Trustee and Trustee’s 

counsel during the critical period leading up to the hearing on Baron’s Motion. It should be 

denied. The Court may also wish to consider whether this conduct warrants an Order to Show 

Cause under Rule 11(c)(3) of the Federal Rules of Civil Procedure. 

                                                 
1 Texas Disciplinary Rules of Professional Conduct R. 3.08(a) (West 2010). 
2 Id., Comment 9. 
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I. Rule 3.08 is not intended to require disqualification. 

 Comment 9 to Rule 3.08 makes it clear that the Rule is not intended for use as a tool to 

disqualify opposing counsel. This is because as a Rule it is primarily intended to protect the 

lawyer’s client. The Comment observes: 

Rule 3.08 sets out a disciplinary standard and is not well suited to 
use as a standard for procedural disqualification. As a disciplinary 
rule is serves two principal purposes. The first is to insure that a 
client’s case is not compromised by being represented by a lawyer 
who could be more effective witness for the client by not also 
serving as an advocate.3 

Comment 10 goes on to observe that it may “furnish some guidance” where the party seeking 

disqualification “can demonstrate actual prejudice to itself” but notes that: 

Unintended applications of this Rule, if allowed, would subvert its 
true purpose by converting it into a mere tactical weapon in 
litigation.4 

Baron has made no effort at all to show prejudice to himself from Mr. Urbanik’s role as an 

advocate; rather, he is clearly using the Rule as a “mere tactical weapon.” 

II. Rule 3.08 does not apply in any case. 

 Rule 3.08 applies only if the lawyer’s testimony is “necessary to establish an essential 

fact.” A party moving for disqualification under the Rule must prove there is a “genuine need for 

the attorney's testimony.” Gilbert McClure Enterprises v. Burnett, 735 S.W.2d 309, 311 

(Tex.App.-Dallas,1987).  Baron has made no effort at all to show that only Mr. Urbanik could 

provide the testimony at issue. Mr. Urbanik’s declaration is simply a narrative of the history of 

this case and related cases, and the events he refers to were witnessed by the parties, their 

lawyers, and in many cases the Court.  The particular matters referred to in the Motion itself are 

by their nature known to many other individuals, and in particular to the Trustee and Receiver in 

                                                 
3 Id. 
4 Id., Comment 10. 
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this case.  Where more than one individual witnessed an event “necessity” cannot be shown. In 

re Sandoval,  308 S.W.3d 31, 34 (Tex.App.-San Antonio,2009). 

 Regardless of the purported “necessity” of the testimony, the client’s declaration that it 

will not call the attorney as a witness completely cures any prejudice to the opponent that might 

justify disqualification. After a review of the relevant Texas authorities the Houston Court of 

Appeals found that “they do not support disqualification where the attorney will not take the 

witness stand.” Schwartz v. Jefferson, 930 S.W.2d 957, 961 (Tex.App.-Houston [14 Dist.],1996). 

In this case the Trustee has no intention of calling Mr. Urbanik as a witness, and that fact alone 

precludes disqualification. 

III. The Motion to Disqualify justifies a Rule 11(c)(3) Oder to Show Cause. 

 The Trustee’s Response and Mr. Urbanik’s declaration were filed and served on Baron’s 

counsel on December 10, 2010. Baron’s attorney filed three Motions in three days asking first 

that there be a ruling without a hearing, and then that the hearing set for December 17, 2010 be 

continued. The Motion to Disqualify was filed on the afternoon of December 16, 2010 and was 

clearly a last desperate effort to interfere with the December 17 hearing. Had Baron been 

genuinely concerned with Mr. Urbanik’s role in the case he would certainly have called it to the 

Court’s attention in one of the three earlier Motions. Coming as it does on the heels of the earlier 

Motions and Baron’s long history of vexatious conduct the Motion to Disqualify justifies the 

entry of an Order to Show Cause pursuant to Rule 11(c)(3) of the Federal Rules of Civil 

Procedure. 

CONCLUSION 

 The Motion to Disqualify should be denied and the Court should Order Baron to show 

cause why the Motion did not violate Rule 11(b) of the Federal Rules of Civil Procedure. 
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Respectfully submitted this 16th day of December, 2010. 

       MUNSCH HARDT KOPF & HARR, P.C. 

       By:  /s/ Richard M. Hunt   
        Raymond J. Urbanik, Esq. 
        Texas Bar No. 20414050 
        Dennis L. Roossien, Jr. 
        Texas Bar No. 00784873 

Richard M. Hunt 
Texas Bar No.  10288700 

        3800 Lincoln Plaza 
        500 N. Akard Street 
        Dallas, Texas 75201-6659 

Telephone:  (214) 855-7500 
Facsimile:  (214) 855-7584 
rurbanik@munsch.com 
droossien@munsch.com 
rhunt@munsch.com 

 
ATTORNEYS FOR DANIEL J. 
SHERMAN, CHAPTER 11 TRUSTEE 
FOR ONDOVA 

 
 

CERTIFICATE OF SERVICE 

I hereby certify that, on December 16, 2010, a true and correct copy of the foregoing 

document was sent to all counsel appearing of record through the Court's ECF system.  

       /s/ Richard M. Hunt    
       Richard M. Hunt 
 

MHDocs 2989666_1 11236.1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           §  CERTIFICATION OF NO TRANSCRIPT 
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 

CERTIFICATION OF NO TRANSCRIPT   
 
 

This is to certify pursuant to Federal Rule of Appellate Procedure 10(b) that I 

have contact the court reporter supervisor and have been informed that there is no 

record of proceedings in this case on November 24, 2010.   Accordingly, no 

transcript will be ordered. 

 

             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
             APPELLATE COUNSEL FOR  
             JEFFREY BARON 
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CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification  through the 

Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
NETSPHERE, INC., 
MANILA INDUSTRIES, INC. AND 
MUNISH KRISHAN 
 
 PLAINTIFFS, 
 
v. 
 
JEFFREY BARON AND 
ONDOVA LIMITED COMPANY, 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 

CIVIL ACTION NO. 3:09-CV-0988-F 

 
 

EMERGENCY MOTION OF QUANTEC, LLC AND 
NOVO POINT, LLC TO COMPEL DELETION OF DOMAIN NAMES 

 
TO THE HONORABLE ROYAL FERGUSON, U.S. DISTRICT COURT JUDGE: 

COME NOW, Quantec, LLC and Novo Point, LLC (collectively, the “Cook Islands LLCs”) by 

and through their undersigned counsel, and hereby file this Emergency Motion of Quantec, LLC 

and Novo Point, LLC to Compel Deletion of Domain Names, and in support thereof would show 

the Court as follows: 

Background 

1. The Cook Islands LLCs each own a portfolio of internet domain names, currently 

registered through Fabulous.com, an ICANN-approved registrar.  ICANN is the Internet 

Corporation for Assigned Names and Numbers, a non-profit public interest corporation tasked 

with overall coordination of many internet domain names.  Fabulous.com (as the registrar) pays 

fees to VeriSign, Inc., the sole manager of the .COM and .NET registries, pursuant to their 
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agreement with VeriSign in order that VeriSign maintains all registered domains belonging to 

the Cook Islands LLCs in its registry database. 

2. Each of the domain names owned by the Cook Islands LLCs and registered with 

Fabulous.com are registered for a period of one (1) year.  For such year-long registration 

period, the Cook Islands LLCs pay Fabulous.com $7.62 for each domain name registered.  Given 

the vast number of domains owned by the Cook Islands LLCs (over 200,000 names between the 

two) the cumulative registration fees are quite substantial. 

3. Under the payment arrangement between the Cook Islands LLCs and 

Fabulous.com, Fabulous.com pays the VeriSign fee with respect to a particular domain on or 

before the expiration date of that domain’s registration period.  On the forty-fifth (45th) day 

after such payment by Fabulous.com of the VeriSign fee, if the Cook Islands LLCs desire to 

retain such name, Fabulous.com will deduct the $7.62 registration fee for such domain from 

the account the Cook Islands LLCs maintain at Fabulous.com.  If the Cook Islands LLCs do not 

desire to renew a particular domain, they can inform Fabulous.com on or before the thirty-

ninth (39th) day after expiration of such domain’s registration period, and Fabulous.com will 

mark such domain “deleted”.  In that event, the Cook Islands LLCs will not owe a registration 

fee to Fabulous.com for such domain, and Fabulous.com can obtain a refund of the VeriSign 

fee. 

4. Pursuant to VeriSign policies, no refund is available to Fabulous.com past the 

forty-fifth (45th) day after the expiration of a particular domain’s registration period.  

Fabulous.com has requested that the Cook Islands LLCs notify it of requested deletions 39 days 

USCA5 3927



 
EMERGENCY MOTION OF QUANTEC, LLC AND NOVO POINT, LLC 
TO COMPEL DELETION OF DOMAIN NAMES  PAGE 3 
 

after the renewal date to allow it sufficient time to process the requested deletion before the 

45 day deadline to obtain the VeriSign refund. 

The Requested Deletions 

5. On Wednesday, December 8, 2010, the Cook Islands LLCs requested that counsel 

for Receiver Peter Vogel (the “Receiver”) authorize the deletion/non-renewal of nineteen 

thousand, eight-hundred twenty two (19,822)1 domain names (the “November Deletions”).  

The Cook Islands LLCs performed an evaluation on all domain names requiring renewal 

between November 1, 2010 and November 30, 2010 and identified those domains generating 

less revenue than the renewal cost2. 

6. On Wednesday, December 8, 2010, counsel for the Receiver acquiesced in 

writing to the request of the Cook Islands LLCs.  On that same day, at 4:59 pm CST, counsel for 

the Cook Islands LLCs transmitted the deletion list to Fabulous.com, notified Fabulous.com of 

the Receiver’s authorization to process the deletions, and instructed Fabulous.com to process 

such deletions. 

7. The Cook Islands LLCs recently learned that, despite previous written 

authorization from counsel for the Receiver to Fabulous.com to process the November 

Deletions, the Receiver has refused to allow the November Deletions to proceed. 

8. Each day that passes costs the Cook Islands LLCs unnecessary funds for renewing 

those domains they have already determined do not merit or warrant renewal.  Pursuant to the 

                                                           
1
 This number of requested deletions has been subsequently reduced to 19,186 names. 

2
 In fact, the domains comprising the November Deletions collectively cost approximately $151,000 to renew, yet 

generated less than $20,000 in revenue over a period exceeding one year.  The Cook Islands LLCs expected net 
saving of approximately $131,000 from processing the deletions. 
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payment arrangements described above, in order to delete/not-renew those domains up for 

renewal on November 1, 2010 the Cook Islands LLCs had to inform Fabulous.com within thirty-

nine (39) days, on Friday, December 10, 2010.  Due to the Receiver’s actions or failures to act, 

that deadline has now passed.  Fabulous.com will never receive a refund for those registration 

fees it paid to VeriSign for domains renewed November 1, 2010 that the Cook Islands LLCs did 

not want renewed. 

9. As a result of the Receiver’s actions or failures to act, the Cook Islands LLCs have 

been forced to renew at substantial cost domain names they did not want renewed.  As of 

Wednesday, December 15, 2010, the Cook Islands LLCs have been forced to renew all domains 

up for renewal November 1, November 2, November 3, November 4, November 5, and 

November 6, 2010. 

10. Each day that passes that the Receiver acts or fails to act to authorize 

Fabulous.com to process the November Deletions forces the Cook Islands LLCs to renew 

another day’s registration fees, when the Cook Islands LLCs have clearly made the business 

decision to only renew certain of that day’s registrations. 

Relief Requested 

11. The Cook Islands LLCs therefore respectfully request that the Court compel the 

Receiver to authorize and instruct Fabulous.com to process the deletion of the remaining 

domains among the November Deletions.  As of Friday, November 17, 2010, the Cook Islands 

LLCs will only be able to request deletions dating back thirty-nine (39) days, or to November 8, 

2010, effectively preventing the Cook Islands LLCs from realizing the full value of the 
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anticipated savings from those unwanted renewals between November 1 and November 8, 

2010. 

12. The Cook Islands LLCs further respectfully request that this relief be granted on 

an expedited basis, since each day that passes with the November Deletions unprocessed costs 

the Cook Islands LLCs another day’s worth of unwarranted renewal fees. 

WHEREFORE, PREMISES CONSIDERED, Quantec, LLC and Novo Point, LLC respectfully 

request that the Court GRANT their Emergency Motion to Compel Deletion of Domain Names 

and pray for such other and further relief to which they may be entitled. 

Respectfully submitted, 
 
 
By: /s/_Joshua E. Cox___________ 

Joshua E. Cox 
Texas Bar No. 24038839 
PO BOX 2072 
Keller TX 76244 
682.583.5918 telephone 
j.cox.email@gmail.com  
 
 

By: /s/  Tom Jackson____________ 
Thomas P. Jackson 
Texas Bar No. 10496600 
4835 LBJ Frwy., Ste. 450 
Dallas TX 75244 
 

ATTORNEYS FOR QUANTEC, LLC AND 
NOVO POINT, LLC 
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CERTIFICATE OF CONFERENCE 
 
 I hereby certify that on December 16, 2010 I conferred with Barry Golden, Counsel for 
Receiver Peter Vogel, regarding the merits of this motion.  The Receiver has reserved certain 
objections regarding the filing of this motion, and at this time can neither consent nor oppose 
the relief sought herein. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 16, 2010, a true and correct copy of the foregoing 
was sent to all parties requesting electronic service through the Court’s ECF system. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
NETSPHERE, INC., 
MANILA INDUSTRIES, INC. AND 
MUNISH KRISHAN 
 
 PLAINTIFFS, 
 
v. 
 
JEFFREY BARON AND 
ONDOVA LIMITED COMPANY, 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 

CIVIL ACTION NO. 3:09-CV-0988-F 

 
 

MOTION OF QUANTEC, LLC AND NOVO POINT, LLC FOR AN EMERGENCY HEARING 
ON SHORTENED NOTICE ON QUANTEC, LLC’S AND NOVO POINT, LLC’S 

EMERGENCY MOTION TO COMPEL DELETION OF DOMAIN NAMES 
 
TO THE HONORABLE ROYAL FERGUSON, U.S. DISTRICT COURT JUDGE: 

COME NOW, Quantec, LLC and Novo Point, LLC (collectively, the “Cook Islands LLCs”) by 

and through their undersigned counsel, and hereby request that the Court schedule an 

emergency hearing, at the currently-scheduled November 17, 2010 setting regarding various 

other Motions filed herein, on the Motion of Quantec, LLC and Novo Point, LLC to Compel 

Deletion of Domain Names, filed contemporaneously herewith.  The issues raised in that 

Motion require immediate attention in that they relate to unnecessary costs incurred daily by 

Quantec, LLC and Novo Point, LLC as a direct result of the Receiver’s failure or refusal to allow 

certain identified domain names to be deleted in the regular course of business of Quantec, LLC 

and Novo Point, LLC. 
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WHEREFORE, PREMISES CONSIDERED, Quantec, LLC and Novo Point, LLC respectfully 

request that the Court set the aforementioned Motion of Quantec, LLC and Novo Point, LLC to 

Compel Deletion of Domain Names for a hearing at 10:00 a.m., November 17, 2010. 

Respectfully submitted, 
 
 
By: /s/_Joshua E. Cox___________ 

Joshua E. Cox 
Texas Bar No. 24038839 
PO BOX 2072 
Keller TX 76244 
682.583.5918 telephone 
j.cox.email@gmail.com  
 

By: /s/  Tom Jackson____________ 
Thomas P. Jackson 
Texas Bar No. 10496600 
4835 LBJ Frwy., Ste. 450 
Dallas TX 75244 
tpj@dfwlawyer.com 
 

ATTORNEYS FOR QUANTEC, LLC AND 
NOVO POINT, LLC 

 
CERTIFICATE OF CONFERENCE 

 
 I hereby certify that on December 16, 2010 I conferred with Barry Golden, Counsel for 
Receiver Peter Vogel, regarding the merits of this motion.  The Receiver has reserved certain 
objections regarding the filing of the Emergency Motion of Quantec, LLC and Novo Point, LLC to 
Compel Deletion of Domain Names, but does not oppose the setting of such motion for hearing 
on expedited notice. 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 16, 2010, a true and correct copy of the foregoing 
was sent to all parties requesting electronic service through the Court’s ECF system. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
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NETSPHERE, INC., 
MANILA INDUSTRIES., INC., AND 
MUNISH KRISHAN 

PLAINTIFFS, 
§ 

V. § CIVIL ACTION NO. 3:09-CV-0988-F 
§ 

JEFFREY BARON AND § 
ONDOV A LIMITED COMPANY, § 

§ 
DEFENDANTS. § 

ORDER GRANTING THE RECEIVER'S MOTION 

TO CLARIFY THE RECEIVER ORDER 


WITH RESPECT TO NOVO POINT, LLC AND QUANTEC, LLC 


CAME ON TO BE HEARD, the Receiver Peter S. Vogel's Motion to Clarify the 

Receiver Order. The Court considered the Motion and finds as follows: 

On November 24, 2010, the Court issued an order appointing Peter S. Vogel as the 

Receiver for Defendant Jeffrey Baron (the "Receiver Order"). [Docket #124.] The Court 

declares that the Receiver Order's definition of Receivership Parties has always included Novo 

Point, LLC and Quantec, LLC (the "Clarification'} 

The Court further clarifies that, based on the Clarification, the Receiver Order requires 

that the Receiver Parties (including, without limitation Novo Point, LLC and Quantec, LLC, as 

well as any individuals representing them) comply with all reasonable instructions given to them 

by the Receiver relating to the Receiver Order, the Receivership Parties, the Receiver Assets, and 

the Professionals, including, without limitation, instructions relating to the Receiver's efforts to 

obtain and maintain access to the Receiver Assets ("Further Clarification"). 

DEC I 72010§ 
§ 
§ 
§ 
§ 
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As specific examples of the Further Clarification (although these are merely examples, 

and not to be construed as limitations of the Further Clarification), the Court ORDERS that the 

following shall occur: 

1. Jeff Harbin shall meet with counsel for the Receiver at an agreed upon time 

within one week of the date of this Order, at BBV A Compass Bank, 2301 Cedar Springs Road, 

Dallas, Texas 75201. Once at the bank, Jeff Harbin shall immediately execute whatever 

documents Receiver's counsel deem(s) necessary, including documents to effectuate the process 

for the Receiver and his counsel to obtain joint access to the Receiver Assets, including, without 

limitation, joint access to the following accounts: checking account #XXXXXX1315 at BBV A 

Compass, in the name of Novo Point, LLC; checking account #XXXXX1323 at BBVA 

Compass, in the name of Quantec, LLC; oheekiBg tteeotmt HXXXXXX'2J043 at BB VA Compass,- fL.
m the hallie of Quasar Services, LLC, and checking aeestlflt #XKXXXX=1:027 at :B:BVA ~ 

C9liitUl88. Jeff Harbin shall not withdraw funds, issue checks, make other payments or enter af:' 

into or execute any contracts (written or oral) or in any way obligate Novo Point, LLC andlor 

Quantec, LLC in any other way, above the amount of $3,000.00 (THREE THOUSAND 

DOLLARS) without the express written or e-mail authorization by the Receiver or his counsel, 

and the account shall be set up with the bank with those same restrictions (i.e., permitting the 

Receiver or his counsel to withdraw funds, issues checks, or make payments above $3,000 

without Mr. Harbin's signature, but not permitting Mr. Harbin to withdraw funds, issue checks, 

or make payments above $3,000 without the Receiver's or the Receiver's Counsel's signature). 

On or before the tenth day of each month, Mr. Harbin shall provide the Receiver and his counsel 

with a full and complete written accounting for the previous month of all of the accounts 

ORDER GRANTING THE RECEIVER'S MOTION 
TO CLARIFY THE RECEIVER ORDER 
WITH RESPECT TO NOVO POINT, LLC AND QUANTEC, LLC PAGE-2 
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identified in this paragraph, including, all transactions (regardless of whether the transactions 

involved more or less than $3,000) and including among other things, (a) an accounting of all 

withdrawals from any and all of these accounts, (b) checks issued from any and all of these 

accounts, ( c) payments made to any and all of these accounts, (d) deposits into any and all of 

these accounts, (e) contracts (written or oral) entered into on behalf of Quantec, LLC or Novo 

Point, LLC, and (f) any other obligations entered into on behalf of Quantec, LLC or Novo Point, 

LLC. 

2. Jeff Harbin shall report to the Receiver and his counsel all communications with 

Jeff Baron within 48 hours after such communications occur. 

3. 	 Jeff Harbin shalforovide to the Receiver and his counsel all written and e-mail 

-t 	communications occurring since the date of this Order to or from (a) Jeff Baron, (b) Gary 

Schepps, (c) any other attorney representing Jeff Baron, (d) any other individual purporting to 

represent or act on behalf of Jeff Baron, (e) Mike Robertson, or (f) any other employee, 

representative, contractor, or agent ofFabulous.com or any other registrar. 

4. 	 The Receivh(shall have the right to terminate Jeff Harbin immediately (meaning at tv 
-; 	any time and without prior notice) if the Receiver reasonably believes that Jeff Harbin is not 

acting in the best interests of Quantec, LLC or Novo Point, LLC, or if the Receiver reasonably 

believes that Jeff Harbin is not complying with this Order or is working in conjunction with Jeff 

Baron to obstruct the Receiver from complying with the Receiver Order dated November 24, 

2010. 

ORDER GRANTING THE RECEIVER'S MOTION 
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5. Jeff Harbin shall immediately execute whatever documents Receiver's counsel 

deem(s) necessary to effectuate the process ofthe Receiver and his counsel obtaining sole access 

to all other domestic accounts comprising the Receiver Assets, including, without limitation: 

Roth Conversion IRA account #XXXXXXXXXX0491 at Dreyfus Investments, in the name of 

the Bank of New York Mellon Cust £'b/o Jeffrey D. Baron; IRA account #U647003 at Delaware 

Charter Guarantee & Trust d/b/a Principal Trust Company, in the name of Jeff Baron; Roth IRA 

account #XXX55 at Sterling Trust Company, in the name of Jeff Baron; money market account 

#XXXX9290 at Las Colinas Federal Credit Union, in the name of Jeff D. Baron; Roth IRA 

account #XX471 at Equity Trust Company, in the name of Jeffrey Baron; account #XXX

XXX236 with TD Ameritrade, in the name of Jeffrey Baron; money market account #XX

XXXXX0893 at American Century Investments, in the name of Jeffrey D. Baron; checking 

account #XXXXXX9614 at Capital One Bank, in the name of Jeffrey D. Baron; money market 

account #XXXXXX5908 at Capital One Bank, in the name of Jeffrey D. Baron; savings account 

#XXXXXX0961 at Capital One Bank, in the name of Jeffrey D. Baron; money market account 

#XXXX-XXXXXX7102 at Dreyfus Investments, in the name of Jeffrey D. Baron; money 

market account #XXX-XXXXXX1818 at Evergreen Investments, in the name of Jeffrey D. 

Baron; checking account #XXXXXX5728 at Hibernia National Bank, in the name of Jeffrey D. 

Baron; international stock index fund account #XXXX-XXXXXXXX7792 at The Vanguard 

Group, in the name of Jeffrey D. Baron; checking account #XXXXXXX1261 at Woodforest 

National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXXXI063 at 

Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXXXI064 

at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXXI 065 
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at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXX2223 

at Woodforest National Bank, in the name of Jeffrey D. Baron; CD account #CDXXXXXX7831 

at Woodforest National Bank, in the name of Jeffrey D. Baron; commercial checking account 

#XXXXXXX1811 at NetBank, in the name of Compana LLC; checking account 

#XXXXXXXX3093 at Bank of America, in the name of Diamond Key, LLC; Roth IRA account 

#XXX-XX1396 at Mid-Ohio Securities Corporation, in the name of Equity Trust Co. Cust IRA 

of Jeffrey Baron; checking account #XXXXXXXX8930 at Bank of America, in the name of 

Manassas, LLC; checking account #XXXX7068 at Park Cities Bank, in the name of Manassas, 

LLC; checking account #XXXXl121 at Park Cities Bank, in the name of Novo Point, LLC; 

account #XXXX3100 at Las Colinas Federal Credit Union, in the name of Ondova Limited 

Company; and checking account #XXXX1618 at Park Cities Bank, in the name of Quantec, LLC 

(collectively, the "Baron Domestic Accounts"). For example, but not to be taken as a limitation, 

Jeff Harbin shall execute immediately upon their presentation letters drafted by the Receiver to 

each of the aforementioned financial institutions maintaining the Baron Domestic Accounts 

instructing them immediately to direct any and all funds in Baron Domestic Accounts to the one 

or more of the accounts identified in paragraph I of this Order. 

6. Jeff Harbin shall immediately execute whatever documents Receiver's counsel 

deem(s) necessary to effectuate the process of the Receiver and his counsel obtaining sole access 

to all non-domestic accounts comprising the Receiver Assets, including, without limitation, all 

accounts located in the Cook Islands that are owned, controlled or held by, in whole or in part, 

for the benefit of, or subject to access by, or belonging to any Receivership Party or any other 

corporation, partnership, trust, or any other entity directly or indirectly owned, managed, or 
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controlled by, or under common control with, any Receivership Party, including, without 

limitation, Southpac Trust Limited, The Village Trust, Quantec, LLC, Iguana Consulting, LLC, 

Novo Point, LLC, Iguana Consulting, Inc., and Quantec, Inc. ("Cook Island Accounts"). For 

example, but not to be taken as a limitation, Jeff Harbin shall execute immediately upon their 

presentation letters drafted by the Receiver to Brian Mason and Tine Faasili Poni~~t Southpac ~~ 
--z;; 

Trust Limited and Adrian Taylor at Asiacititrust with instructions relating to any and all Cook 

Island Accounts managed, controlled by, held by, subject to access by Southpac Trust Limited 

("Southpac Trust Limited Accounts"), including a copy of this Order and instructions from Mr. 

Harbin that Brian Mason, Tine Faasili Ponia, or anyone working for or with either of them 

including Adrian Taylor at Asiacititrust shall (a) not withdraw any amounts from the Southpac 

Trust Limited Accounts, (b) not transfer any amounts from those Southpac Trust Limited 

Accounts, (c) not close the Southpac Trust Limited Accounts, and (d) to take all actions 

necessary to allow the Receiver and his counsel to gain sole access to and withdraw funds from 

the Southpac Trust Limited Accounts and direct said funds to one or more of the accounts 

identified in paragraph 1 of this Order. Nothing in this Order shall be construed either as 

evidencing or not evidencing that Jeff Harbin, Novo Point, LLC and/or Quantec, LLC are or are 

not in control of any of the trusts (i.e., the Court is not issuing a ruling at this time as to whether 

Jeff Harbin, Novo Point, LLC, or Quantec LLC control any of the trusts). Likewise Mr. 

Harbin's, Novo Point, LLC's and/or Quantec LLC's'( compliance with this Order and/or the 

Receiver's instructions shall not be construed either as evidencing or not evidencing that any of 

Jeff Harbin, Novo Point, LLC and/or Quantec, LLC are or are not in control of any ofthe trusts. 

ORDER GRANTING THE RECEIVER'S MOTION 
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7. Jeff Harbin shall immediately execute whatever documents the Receiver or his 

counsel deem(s) necessary to divert funds to be transferred by certain revenue sources (including, 

but not limited to Netsphere, Hitfarm, Namedrive, Firstlook, Parked, DDC.com, 

Domainsponsor.com, SEDO, and Trellian / Above) ("Revenue Sources"), from whatever 

accounts the Revenue Sources were currently sending funds to one or more of the accounts 

identified in paragraph 1 of this Order. Further, but not to be taken as a limitation, Jeff Harbin 

shall immediately upon their presentation execute letters drafted by the Receiver to any internet 

domain name monetizers instructing the same to direct all funds immediately to one or more of 

the accounts identified in paragraph 1 of this Order. Mr. Harbin shall not divert or cause to be 

diverted any funds by the Revenue Sources from any of the accounts identified in paragraph 1 of 

this Order to any other accounts without prior written or e-mail authorization from the Receiver 

or his counsel. 

8. Without prior written or e-mail authorization of the Receiver or his counsel, Jeff 

Harbin shall not attempt to retain or terminate any of the Receiver's Professionals, or any 

employees, contractors, or other service providers of Quantec, LLC or Novo Point, LLC, 

including, without limitation, hire or fire attorneys, CP As, consultants, or the lik~. ~-I 
9. By 9:00 a.m. on December 28,2010, Thomas Jackson and Joshua Cox shall both 

file a sworn statement to the Court setting forth the following information and copies of written 

documents sufficient to evidence these materials for legal services: 
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a. 	 Whom do you purport to represent. 

b. 	 When did you commence that representation? 

c. 	 What is the name of the individual who retained you to represent that 

party(ies)? 

d. 	 Whether you have been paid a retainer, the amount of the retainer, and the 

account from which the retainer payment was drawn. 

10. By 9:00 a.m. on December 28,2010, Thomas Jackson, Joshua Cox, James Eckels, 

and Jeff Harbin, and shall each file a sworn statement to the Court setting forth the following 

information and copies of written documents sufficient to evidence these materials for legal 

.$ 
~(U servic,: 

--t a. The amounts you have received from any Receivership Parties since the 

date of the Receiver Order ("Post Receiver Order Payments"). 

b. 	 Who provided you with the Post Receiver Order Payments. 

c. The account from which the Post Receiver Order Payments was drawn. 

Irany orthese ORDERS are not strictly followed. the Court ORDERS that the Receiver file a 

SHOW CAUSE MOTION FOR CONTEMPT. 

SO ORDERED. 

DATED: tI.JJ1/"LOIO 
r f 
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IN THE UNITED STATES DISTRICT C URT U.S. DISTRTCT COURT 
FOR THE NORTHERN DISTRICT OF X~R11IBRND1STRICTOFTEXAS 

NETSPHERE, INC., § .. I 72010 
MANILA INDUSTRIES., INC., AND § 
MONISH KRISHAN § 

§ 
PLAINTIFFS, § 

§ 
V. § CIVIL ACTION NO. 3:09-CV-0988-F 

§ 
JEFFREY BARON AND § 
ONDOV A LIMITED CaMPANY, § 

§ 
DEFENDANTS. § 

DALLAS DIVISION~" FILED 


ORDER REQUIRING NON-RENEWAL OF MONEY-LOSING DOMAIN NAMES 

On December 10,2010, Jeffrey Baron filed a Waiver ofReply and Motion for Immediate 

Ruling on Motion to Vacate Receivership and Alternative Motion to Stay Pending Appeal (the 

"Motion") [Docket No. 144.]. Attached to the Motion as an Exhibit was a Declaration of Jeffrey 

Baron (the "Declaration"). The Declaration states, among other things, that: 

Pursuant to the 'global settlement agreement' in this case, agreed to by the 
Ondova Chapter 11 Trustee and approved by the Ondova bankruptcy court, a very 
specific group of unique domain names was to be transferred to Quantec, LLC 
and Novo Point, LLC. 

The receiver appointed by the District Court has taken control of the registration 
of those unique domain names, and now immediate steps are being taken by the 
receiver to liquidate the names. 

There are more than 200,000 unique domain names involved, many of which are 
extremely valuable. Each domain name [sic] is unique and once lost cannot be 
replaced. Each domain presents a unique business opportunity based on the 
uniqueness of the name. 

There is no legitimate or lawful basis to liquidate the domain names .... 
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The Court disagrees with Mr. Baron. There is a legitimate and lawful basis to liquidate 

the domain names. Specifically, among the more than 200,000 domain names, there exist 

thousands of domain names whose costs of upkeep and maintenance for the past year (including, 

for example but without limitation, annual registrar-renewal fees) exceed the revenue those 

domain names generated for the same past year (the "Money Losing Domain Names"). 

The Court hereby Orders that the Receiver identify the Money Losing Domain Names 

and instruct the registrar not to renew them. 

SO ORDERED. 

DATED: 1~//7 /WIO 
~ , 
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 10-11202

JEFFREY BARON,

Defendant-Appellant,

versus

ONDOVA LIMITED COMPANY,

Defendant-Appellee.

Appeal from the United States District Court

for the Northern District of Texas

Before HIGGINBOTHAM and SMITH, Circuit Judges.*

PER CURIAM:

IT IS ORDERED that the renewed motion for stay pending appeal is

DENIED.  There is an inadequate showing at this stage of the proceedings.  We

express no view on the ultimate merits.

 This matter is decided by a quorum.  See 28 U.S.C. § 46(d).*
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Sworn Declaration of Thomas P. Jackson – Page 1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

NETSPHERE INC., §
MANILA INDUSTRIES, INC.; and §
MUNISH KRISHAN §

Plaintiffs, §
§ CIVIL ACTION NO. 3-09-CV-0988-F

v. §
§

JEFFREY BARON and §
ONDOVA LIMITED COMPANY, §

Defendants. §

SWORN DECLARATION OF THOMAS P. JACKSON

Thomas P. Jackson declares under penalty of perjury pursuant to the laws of the 

United States as follows:

1.  My name is Thomas P. Jackson.

2. I represent Quantec, L.L.C. and Novo Point, L.L.C. in this case.

3.  I was hired by Jeffrey Harbin, the manager of Quantec, L.LC. and Novo Point, L.L.C., 

 to represent these companies.

4.  I was paid a $5,000.00 fee to take the case in the form of a check drawn on the 

business account of Jeffrey Harbin, CPA.

Further Affiant Sayeth Not.

Signed under penalty of perjury under the laws of the United States this 23rd day of 

December, 2010.

/s/ Thomas P. Jackson______________
Thomas P. Jackson
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CERTIFICATE OF SERVICE

I hereby certify that on December 23, 2010, a true and correct copy of the foregoing 

was sent to all parties requesting electronic service through the Court’s ECF system.

/s/ Thomas P. Jackson
Thomas P. Jackson

USCA5 3965



OBJECTION TO PROPOSED ORDER ON MOTION [DOC#167]  - Page 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           §  
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 
 

OBJECTION TO PROPOSED ORDER ON MOTION [DOC#167]   
 
TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE: 

  COMES NOW, Gary Schepps and objects to the proposed order on the 

motion in docket #167.  

1.  This is an objection to the proposed order1.  A response to [Doc#167] 

(“the motion”) will be filed separately, at later date.  The motion was filed on 

12/15/2010 and responses are due 21 days thereafter, on January 5, 2011. 

2.  By virtue of this Court’s orders and the receiver’s directives to him, Mr. 

Baron is not being represented by counsel with respect to this motion.  Appellate 

counsel been retained strictly and narrowly on the issue of appealing the 

receivership order.  This objection is filed because the proposed order seeks relief 

against appellate counsel personally.   To the extent permitted by law, counsel 
                                                 
1 This is an objection to the proposed order tendered on December 17.  Multiple alternative proposed 
orders have since been circulated by counsel for the receiver, but no leave of Court has been obtained 
for doing so, and it is unclear which of the multiple drafts is the ‘active’ proposed order. 
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extends his objection to benefit of every party in interest without undertaking to 

represent any party on the matters objected to herein. 

3.  Objection is made that the requested relief seeks to ‘front run’ the 

pending motion for stay.  No exigent circumstance has been asserted for the relief 

requested by the receiver—Mr. Baron’s assets have been firmly frozen.    

4.  Objection is made that the receiver’s motion [Doc#167] (“the motion”) 

is inflammatory and the substantive allegations, such that Mr. Baron controls the 

trust LLCs, etc., are wholly unsupported. 

5.  Objection is made that the motion fails to include a certificate of 

conference in compliance with local rule 7.1.   Objection is also made that 

although the motion is opposed, the motion fails to include a brief in compliance 

with the same rule. 

6.  Objection is made that the motion and order seek to compel counsel to 

provide attorney-client privileged information including the "nature and 

circumstances of their involved in this matter".   Counsel for a party who have not 

injected themselves into the case as fact witnesses should not be the subject of 

interrogation. The proposed order seeks to interfere with the attorney-client 

relationship, injecting appellate counsel for Mr. Baron as a fact witness. 

7.  It is Notable that: 
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a. The proposed Order seeks to order an individual to go to the 

receiver to determine his medical needs.  Such requirement 

violates an individual’s Constitutional right to privacy.  Similarly 

it violates an individual's right to manage his own body and 

medical care.  The proposed order would also violate medical 

privilege. 

b.  The proposed order is patently unreasonable in seeking to turn 

over asserted millions of dollars as identified in the motion to a 

receiver posting only a $1,000.00 bond.    

c.  It is also patently unreasonable to turn over millions of dollars to 

receiver the court has ordered is exempt from liability for 

common law negligence. 

 

8.  Objection is made to the exhibits offered in support of the motion, 

specifically: 

a. The email exhibits are unauthenticated and hearsay. 

b. The declaration of Peter Loh, is not based on personal knowledge.  

 
 Accordingly, the proposed order is hereby objected to, and a full response will 

be filed by January 5, 2011.  
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             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
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CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification through the 

Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           §  
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 

MOTION TO STRIKE SHERMAN RESPONSE TO MOTION TO 
DISQUALIFY [DOC 172]   

 
 
TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE: 

  COMES NOW, Jeffrey Baron, Appellant, and respectfully requests this 

Court to strike the response to Motion to Disqualify Mr. Urbanik filed by Mr. 

Sherman [DOC 172] and award costs to Mr. Baron because Mr. Sherman’s motion 

was filed in multifarious violation of Rule 11(c)(2). 

  Mr. Sherman’s response [DOC 172] includes in the same instrument a 

“Motion for Sanctions”.  Mr. Sherman’s motion directly violates Rule 11(c)(2) in 

that: 

1. The motion for sanctions was not filed separately.   

2. The motion for sanctions was not first served under Rule 5 prior to filing 

and presentment to the Court.  
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  Appellate counsel for Mr. Baron has raised substantive legal issues to the 

attention of the Court.  In response counsel has been faced with a serious of 

personally directed charges and accusations, brought both by Mr. Sherman and on 

behalf of the receiver.  

  The Rules of Procedure are specifically designed so that accusations of 

sanctionable conduct will be not be used as a tool of advocacy.  Firstly, such 

accusations must be made separately, so as not to taint the issues raised in another 

matter.   Secondly, a party must first attempt to confer with counsel weeks prior to 

presenting the accusations to the Court. 

  Mr. Sherman’s conduct in attempting to bypass the rules and improperly 

inject allegations of sanctionable conduct is clearly in violation of Rule 11.  

Pursuant to Rule 11(c)(2) an award of reasonable expenses including attorney’s 

fees incurred on behalf of Mr. Baron in responding to the motion are proper. 

 

  Accordingly, Mr. Baron respectfully requests this Court to strike the response 

filed by Mr. Sherman to the Motion to Disqualify Mr. Urbanik [DOC 172] and 

award costs to Mr. Baron. 
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             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
             APPELLATE COUNSEL FOR  
             JEFFREY BARON 
 
 
 

CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification  

through the Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
 

 

CERTIFICATE OF CONFERENCE 

This is to certify that the undersigned called and left messages for Mr. Raymond J. 

Urbanik, attorney for DANIEL J. SHERMAN, Trustee for ONDOVA LIMITED 

COMPANY, and they did not return the calls. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
NETSPHERE, INC., 
MANILA INDUSTRIES, INC. AND 
MUNISH KRISHAN 
 
 PLAINTIFFS, 
 
v. 
 
JEFFREY BARON AND 
ONDOVA LIMITED COMPANY, 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 

CIVIL ACTION NO. 3:09-CV-0988-F 

 
 

SWORN DECLARATION OF JOSHUA E. COX 
 

JOSHUA E. COX declares under penalty of perjury pursuant to the laws of the United 

States as follows: 

1. My name is Joshua E. Cox. 

2. I represent Quantec, LLC and Novo Point, LLC in this case. 

3. I was retained on or about September 15, 2010 by Adrian Taylor of Novquant, 

LLC, the then-manager of Quantec, LLC and Novo Point, LLC to represent those companies. 

4. I was not paid a retainer to commence such representation. 

5. Since entry of the Order Appointing Receiver I have not received any amount 

from any Receivership Party. 

Further Affiant Sayeth Not. 

Signed under penalty of perjury under the laws of the United States this 27th day of 

December, 2010. 
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/s/_Joshua E. Cox___________ 
Joshua E. Cox 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 27, 2010, a true and correct copy of the foregoing 
was sent to all parties requesting electronic service through the Court’s ECF system. 
 
 /s/_Joshua E. Cox___________ 
 Joshua E. Cox 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
NETSPHERE, INC.,    § Civil Action No. 3-09CV0988-F 
MANILA INDUSTRIES, INC., and  § 
MUNISH KRISHAN,    § 
 Plaintiffs.     § 
            § 
  v.           §  
            § 
JEFFREY BARON, and   §  
ONDOVA LIMITED COMPANY,  § 
 Defendants.    § 
 

REPLY TO SHERMAN RESPONSE TO MOTION TO DISQUALIFY 
[DOC 172]   

 
 
TO THE HONORABLE ROYAL FURGESON, U.S. DISTRICT COURT JUDGE: 

  COMES NOW, Jeffrey Baron, Appellant, and subject to the pending motion 

to strike such response, respectfully replies to the response to Motion to Disqualify 

Mr. Urbanik [DOC 172]. 

 

I. SUMMARY 

  Mr. Urbanik’s conduct is unethical because his position as an advocate 

before this Court was used to interfere with the fair, unbiased hearing of evidence 

at issue before the Court.  The ethical rule prohibits an attorney from doing exactly 

that—being both an advocate and a fact witness to establish essential facts on 

behalf of his client. 
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II. THE ETHICAL RULE IS MANDATORY, NOT OPTIONAL 

     Texas Disciplinary Rules of Professional Conduct are mandatory in 

character because they establish the minimum level of conduct below which no 

lawyer can fall.  Koch Oil Co. v. Anderson Producing, Inc., 883 SW 2d 784, 787 

(Tex.App. Beaumont–1994). 

 
III. THE EVIDENCE TESTIFIED TO BY MR. URBANIK WAS ESSENTIAL 

    The evidence Mr. Urbanik claimed to testify to in his declaration included 

essential facts such as that Mr. Baron had taken steps had to transfer 300,000 

internet domain names, to a foreign entity outside of the jurisdiction of the federal 

courts.  Although the fact itself is suspect— no attempt was made to change the 

ownership of the names, and the names are serviced ultimately by a US company, 

Mr. Urbanik never-the-less injected himself as a fact witness as to those facts.  

Similarly Mr. Urbanik claims personal knowledge that entities located in the Cook 

Islands are controlled by Mr. Baron, etc.   These are clearly essential facts, and Mr. 

Urbanik clearly is offering claims of personal knowledge as to them.  

 
IV. THE STATE ETHICS RULE 

      In his response, Mr. Sherman makes reference to the comments of the state 

ethics rules, but noticeably omits mention of the relevant comment, Comment 4.  
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Comment 4 to Rule 3.08 (Lawyer as Witness) explains the application of the rule 

in this circumstance:       

[T]he principal concern over allowing a lawyer to serve as both an advocate 
and witness for a client is the possible confusion that those dual roles could 
create for the finder of fact. Normally those dual roles are unlikely to create 
exceptional difficulties when the lawyer's testimony is limited to the areas set 
out in sub-paragraphs (a)(1)-(4) of this Rule. If, however, the lawyer's 
testimony concerns a controversial or contested matter, combining the 
roles of advocate and witness can unfairly prejudice the opposing party. A 
witness is required to testify on the basis of personal knowledge, while an 
advocate is expected to explain and comment on evidence given by others. It 
may not be clear whether a statement by an advocate-witness should be taken as 
proof or as an analysis of the proof. 

 
Mr. Sherman also neglects to fully cite the content of Comment 10:   

This Rule may furnish some guidance in those procedural disqualification 
disputes where the party seeking disqualification can demonstrate actual 
prejudice to itself resulting from the opposing lawyer's service in the dual roles. 
… [A] lawyer should not seek to disqualify an opposing lawyer by 
unnecessarily calling that lawyer as a witness. Such unintended applications of 
this Rule, if allowed, would subvert its true purpose by converting it into a mere 
tactical weapon in litigation. 

 
    Notably, Mr. Baron did not intend to call Mr. Urbanik as a witness.   Mr. 

Urbanik injected himself into the case as a fact witness with personal 

knowledge and filed a sworn declaration in opposition to Mr. Baron’s motion to 

stay pending appeal.   Mr. Urbanik’s testimony was the only declaration  testimony 

offered in opposition to the motion to stay.  Accordingly, the attempt to call Mr. 

Urbanik’s as a witness was not done by Mr. Baron (as some litigation ploy),  it was 

done purposely by Mr. Urbanik.   Moreover, counsel for Mr. Baron attempted to 
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give all benefit of the doubt to Mr. Urbanik, and treated him as a party in interest 

who had filed on his own behalf, thus avoiding any ethical issue.    It was only 

when Mr. Urbanik insisted and made clear that under no circumstances was he in 

any way a party to the proceedings, that the ethical issue became acute. 

  As explained in a recent opinion of the Fourteenth District Court of Appeals 

in Houston (IN RE: GEORGE E. GUIDRY, DWIGHT W. ANDRUS, III AND 

DWIGHT W. ANDRUS INSURANCE, INC.,  No. 14-10-00464-CV): 

In denying the motion to disqualify, the trial court may have determined that 
allowing Jefferson to occupy dual roles as trial lawyer and fact witness would 
not cause the Brokers actual prejudice. To the extent that the trial court made 
this determination, we conclude that the court clearly abused its discretion. See 
In re Bahn, 13 S.W.3d at 874 (concluding that lawyer's dual roles as trial 
lawyer and fact witness would cause actual prejudice to opposing party). 

 

V. FEDERAL, NOT STATE APPLICATION OF ETHICAL VIOLATION 

  The majority of Mr. Sherman’s offered cases are not relevant to the motion 

to disqualify because “ [A] District Court is obliged to take measures against 

unethical conduct occurring in connection with any proceeding before it. Sanders 

v. Russell, 5 Cir. 1968, 401 F.2d 241, 246 ”. Woods v. Covington Cty. Bank, 537 

F.2d 804, 810 (5th Cir. 1976).  Motions to disqualify are substantive motions 

affecting the rights of the parties and are determined under federal law.  In re 

Dresser Industries, Inc., 972 F.2d 540, 543  (5th Cir. 1992). 
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  The consideration in disqualification is not a state remedy.  While state 

ethics violation is key, the Court must consider the motion governed by the ethical 

rules announced by the national profession and in the light of the public interest 

and the litigants' rights. In Re Dresser, and see Brennan's Inc. v. Brennan's 

Restaurants, Inc., 590 F.2d 168, 171 (5th Cir. 1979). 

 

VI. OBLIGATION TO THE COURT AND PROCESS, NOT TO CLIENT 

  Rule 3.08 protects against two diverse interests— (1) To protect the client being 

represented by preventing his own attorney from acting against the client’s 

interests as a witness and (2) To protect the fairness of the judicial process. 

  In our case, the second interest is invoked.  

 

As explained by the Fifth Circuit:  

“A motion to disqualify counsel is a proper method for a party-litigant to 
bring the issues of conflict of interest or a breach of ethical duties to the attention 
of the court.” Indeed “a District Court is obliged to take measures against 
unethical conduct occurring in connection with any proceeding before it.”   

 
 McCuin v. Texas Power & Light Co., 714 F. 2d 1255, 1264 (5th Cir. 1983) 

 

USCA5 3984



REPLY TO SHERMAN RESPONSE TO MOTION TO DISQUALIFY [DOC 172] - Page 6 

VII. CONCLUSION 

 Pursuant to Texas Disciplinary Rules of Professional Conduct 3.08, it is 

unethical for Mr. Urbanik to be both an advocate before the Court and a fact witness 

of facts essential to the relief requested by him as an advocate.   Because Mr. 

Urbanik injected himself as a fact witness as to essential substantive allegations 

against Mr. Baron, Mr. Urbanik must be disqualified as counsel in this case.   

   

             Respectfully submitted, 
 
             /s/ Gary N. Schepps    
             Gary N. Schepps 
             State Bar No. 00791608 
             Drawer 670804 
             Dallas, Texas 75367 
             (214) 210-5940 
             (214) 347-4031 Facsimile 
             APPELLATE COUNSEL FOR  
             JEFFREY BARON 
 
 
 

CERTIFICATE OF SERVICE 

This is to certify that this was served on all parties who receive notification  

through the Court’s electronic filing system. 

/s/ Gary N. Schepps    
             Gary N. Schepps 
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